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It is my honor to serve as President of the 
Eastern Alameda County Bar Association 
for the year 2020.
I had the privilege of being installed into 
office during our 50th Anniversary Holiday 
Party this past December of 2019. Upon my 
installation, the entire EACBA Board of Di-
rectors (myself included) were excited about 
the many plans we had in store for both the 
organization itself and also the Tri-Valley 
legal community as a whole.
This all seems like a lifetime ago.
The beginning of this year, unfortunately, has 
brought us a public health crisis of unprec-
edented magnitude.
The entire world has been affected in one way 
or another by the Coronavirus/COVID-19 
pandemic.  The long term ripple effects in 
terms of both public health as a whole and 
the national economy will be unpredictable 
and far reaching.
There is, however, a light at the end of the 
tunnel.
The “shelter in place” order instituted by pub-
lic health officials throughout the Bay Area 
was one of the first to be implemented in the 
United States, and, thankfully, has appeared 
to put the Bay Area in a comparatively better 
position than many other major metropolitan 
areas in terms of controlling the spread of the 
pandemic (ie., “flattening the curve”) and 
putting us on the road to slowly get back to 
normal life.
As we all work together to return to a sense 
of normalcy, we must remember that there 
is a great deal of important work to be done 

in our community in these uncertain times. 
As legal professionals, we have a duty to use 
our expertise to serve those in our community 
who are most vulnerable to these societal 
changes we’ve only just started to experience.
The increase in domestic violence cases dur-
ing this “shelter in place” period along with 
the record amount of unemployment claims 
filed in past month are only 2 examples of 
people who NEED YOUR HELP.
As a bankruptcy and debt law practitioner 
here in the Northern District of CA for the past 
10 years, I am expecting my skill set to be in 
great demand for the foreseeable future and 
have already started offering consultations to 
those in need and also many of my colleagues 
in the legal community.
I also plan on working closely with the 
EACBA Board of Directors to implement 
creative ways for us all to better serve the 
needs of Tri-Valley residents. I encourage 
you all to do the same. Find a way to serve 
your community, be it independently or with 
a local organization such as EACBA.
We’re facing a global pandemic, so the best 
solution is to think globally, but act locally. 
Let’s all work together to create a stronger, 
safer, and healthier community here in the 
Tri-Valley.
Thank you and stay safe,
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I listened to the Judicial Council meeting on 
April 6, 2020.  The members of the Judicial 
Council are obviously trying their best and 
working very hard to overcome the burdens on 
the courts caused by the governor’s emergency 
orders requiring people to stay home and to 
comply with social distancing.  Since I don’t 
practice criminal law, I cannot comment on all 
those changes.  I am concerned, however, about 
some of the changes in civil cases.  The Judicial 
Council approved three changes to relating to 
civil cases:

1.  The Judicial Council voted to toll the 
statute of limitations for 90 days after the 
governor lifts the state of emergency
2.  The Judicial Council voted to extend by 
six months the time to bring a case to trial 
if the deadline occurs within the period of 
the state of emergency and to extend by six 
months the three year time limit to bring a 
case to trial after a new trial is granted.
3. The Judicial Council voted to not re-
quire a deposition officer to be in the same 
room as a deponent in a civil deposition if 
the parties agree.

The second and third motions approved should 
not be a problem.  The five-year limit and the 
three-year limit can already be extended by a 
trial court if it was impractical or futile to bring 
the matter to trial.  If the parties agree on how to 
conduct the deposition, no court would overturn 
that. The problem lies in the extension of the 
statute of limitations.
The authority of the Judicial Council to act in 
this crisis is Government Code §68115.  That 
section does not give the Judicial Council 
authority to amend the law relating to statutes 
of limitations.  What §68115(a) provides is 
that when an emergency is proclaimed by the 
President or by the Governor that threatens the 
orderly operation of a Superior Court, the pre-
siding judge may request and the Chairman of 
the Judicial Council may authorize the request-
ing court to do any of several things.  Among 
those is that pursuant to §68115(a)(4) the pre-
siding judge may, “Declare that a date or dates 

on which an emergency condition, as described 
in this section, substantially interfered with the 
public’s ability to file papers in a court facility 
or facilities be deemed a holiday for purposes 
of computing the time for filing papers with the 
court under Sections 12 and 12a of the Code of 
Civil Procedure. This paragraph applies to the 
fewest days necessary under the circumstances 
of the emergency, as determined by the Chair-
person of the Judicial Council.”  That gives the 
presiding judge of a Superior Court the power 
to declare a judicial holiday with the permis-
sion of the chairman of the Judicial Council.  
Deadlines, including statutes of limitations, are 
extended until the first day after the end of the 
judicial holiday.
The actions of the Judicial Council were taken 
under the authority of the Governor’s Executive 
Order N-38-20 which he signed on March 27, 
2020.  That order begins by referring to Govern-
ment Code section 681.1 and Article VI, section 
6 of the California Constitution which the order 
asserts that in an emergency the Judicial Council 
has the authority to “adopt rules for court ad-
ministration, practice, and procedure” as long 
as those rules are not inconsistent with statute. 
(underline added)  Note the limitation, “as long 
as those rules are not inconsistent with statute.”  
The executive order then that its purpose is to 
enhance the authority of the Judicial Council to 
issue emergency orders to respond to Covid-19.  
The order then refers to Government Code sec-
tions 8567, 8571 and 8627 as authority to make 
certain orders to become effective immediately.
The Governor’s order then claims to be able to 
suspend statutes. “To the extent Government 
Code section 68115 or any other provision 
of law imposes or implies a limitation on the 
subject matter the Chairperson of the Judicial 
Council may address via emergency order or 
statewide rule issued pursuant to section 68115, 
that limitation is suspended.” and “To the e x t e n t 
Government Code section 68115 or section 
6 8 0 7 2 ,  or any other provision of law, imposes 
or implies a limitation on t h e  a u t h o r i t y 
of the Judicial Council or its Chairperson to 
provide (by emergency order issued pursu-

ant to section 68115 or otherwise) for 
an emergency statewide or local rule or 
order amending the California  Rules  of  
Court or any other applicable court  rule,  
or  for  any  other  expedited procedure 
for amending the California Rules of 
Court or any other applicable court rule, 
that limitation is suspended.”
In paragraph 3, The order then provides, 
“In the event that the Judicial Council or 
its Chairperson, in  the  exercise of rule-
making authority consistent w i th  Paragraph 2, 
wishes to c o n s i d e r  a  r u l e  t h a t  would  
otherwise  be  inconsistent  with  any  statute 
concerning civil or criminal  practice  or  pro-
cedure,  the relevant  statute is suspended, 
subject to the following conditions:
The statute is suspended only to the extent 
it is inconsistent with the proposed rule;
The statute is suspended only if the proposed 
rule is adopted;
and
The statute is suspended only when the 
adopted rule becomes effective.
Paragraph 4 then suspends CCP section 
2025.310(b) which limits depositions 
by telephone and CCP section 1010.6(b) 
through (d) which limits electronic service.
The problem is that none of the statutes 
the governor cites give him the unlimited 
authority to suspend statutes.  They are 
contained in Government Code, Division 1, 
Chapter 7, California Emergency Services 
Act. Those statutes have built in limits. 
Government Code §8567 merely states 
that, “The Governor may make, amend, and 
rescind orders and regulations necessary to 
carry out the provisions of this chapter. The 
orders and regulations shall have the force 
and effect of law.” This section only refers 
to orders and regulations, not statutes.
Government Code Section 8627, Powers 
of Governor, provides “During a state of 
emergency the Governor shall, to the extent 
he deems necessary, have complete authority 
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over all agencies of the state gov-
ernment and the right to exercise 
within the area designated all po-
lice power vested in the state by the 
Constitution and laws of the State 
of California in order to effectuate 
the purposes of this chapter. In ex-
ercise thereof, he shall promulgate, 
issue, and enforce such orders and 
regulations as he deems necessary, 
in accordance with the provisions 
of Section 8567.” As noted above, 
§8567 only allows the Governor to 
“make, amend, and rescind orders 
and regulations,” not statutes.  
The further problem is that §8627 
only gives the Governor “author-
ity over all agencies of the state 
government.”  Agencies of the 
state government does not include 
the judiciary.  The legislature has 
never specifically defined what is a 
state agency but it has said, where 
it has come up, what is not a state 
agency.  Statutes that use the term 
have specifically excluded the 
judiciary as a state agency.  (Civil 
Code §1798.3) The judiciary is a 
creation of the California Constitu-
tion.  It is not a state agency under 
the control of the Governor.
I could find nothing in §68115 
that gives the Judicial Council the 
right or the authority to change or 
amend a statute.  That is legislative 
function.  There is a significant 
legal question as to whether the 
vote of the Judicial Council ex-
tending the statute of limitations 
for a period of 60 days after the 
end of the emergency declared by 
the governor is valid. I can find no 
authority that allows the Judicial 
Council to amend the law. Even 
though it appeared to have been 
supported by the Association of 
Defense Counsel and other law-

yers, I have no doubt that in a case 
in Alameda County not filed on the 
first day after the end of the court 
holiday, defense counsel would 
move for dismissal arguing that the 
case was not filed within the statute 
of limitations if the statute would 
otherwise have run. I admit I do 
not trust the insurance companies.
I read §68115 to mean what it says, 
each presiding judge would have 
to request the action and not that it 
can be done on a statewide basis.  I 
think that is why there is so much 
confusion as to what courts are 
taking what action.
The trap is that not every Superior 
Court presiding judge has declared 
a court holiday.  In the case of Al-
ameda County, the presiding judge 
has declared a court holiday until 
May 1. In Contra Costa County, On 
April 2, 2020, the presiding judge 
declared a court holiday until April 
28, 2020, but civil filing is being 
accepted by way of drop boxes at 
the courthouses. The question then 
is whether being able to file via 
drop box means the statute of limi-
tations is not extended.  Governor 
Newsom’s recent announcement 
that the emergency orders will re-
main in place for an undetermined 
time adds to the confusion.  Will 
the courts declare longer court 
holidays?  Who knows?    Every-
one should look at the counties 
involved for actions or cases they 
may be handling.
Even with a court holiday, any-
thing not filed during the court 
holiday would have to be done on 
the first day after the end of the 
court holiday. I began my legal 
career 53 years ago as the first legal 
research assistant for the Alameda 

County Superior Court. I worked 
closely with the clerks.  Since 
then I have watched with amaze-
ment and respect the ability of the 
court clerks to manage incredible 
numbers of papers with skill and 
accuracy.  In that half century I 
have never personally had a paper 
I filed get misplaced. However, the 
day after the court holiday ends, 
the clerk’s office will be inundated 
and overwhelmed with thousands 
of documents to be filed on that 
one day. There is no way it can all 
be done in one day.  What needs to 
happen is an emergency legislative 
bill that extends all deadlines for at 
least 30 days after the expiration of 
the emergency.
After I listened to the Judicial 
Council meeting, I called As-
semblywoman Rebecca Bauer-
Kahan’s office. Her office is three 
doors down the hall from mine.  
The office was closed but her one 
of her staff members answered 
from his home phone.  I asked 
about whether the legislature was 
in session and he informed me 
that the legislature is not in ses-
sion now but intends to resume 
on May 1, 2020.  I spoke to them 
again on Tuesday, April 15, 2020.  
Now the legislature is hoping to 
resume on May 4, 2020.  I think 
it is imperative that the period of 
emergency declared by the gover-
nor extend beyond the resumption 
of the legislative session so that the 
legislature can pass a bill extend-
ing the statutes of limitations for 
the 90 day period after the end 
of the emergency as described by 
the Judicial Council.  All of us 
should contact our state senators 
and assembly persons to get this 

emergency legislation passed.  If 
not, we are likely to see cases 
dismissed because they were not 
filed within the legal period of the 
statute of limitations.
In the meantime, every lawyer 
must carefully follow the Covid-19 
orders of each Superior Court and 
be knowledgeable about which 
deadlines are extended and which 
are not according to statutory law 
and judicial orders.  I submit that 
judicial orders, even the Judicial 
Council, cannot overrule the leg-
islature.
As of the day I write this, April 
17, 2020, the latest order of the 
Alameda County Superior Court 
relating to filing documents and 
hearing matters is the April 10, 
2020, court order.  On April 6, 
2020, the Contra Costa County 
Superior Court adopted the rules 
passed by the Judicial Council 
that day but said nothing about not 
accepting filings at the drop boxes.
Everyone be careful, use masks, 
follow social distancing AND 
KEEP LOOKING FOR THE LAT-
EST COURT ORDERS!
Michael Brown

Take the survey to see if you qualify 
for testing at this time:
www.projectbaseline.com/
study/covid-19/
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Movie Review from Doris to You: 

The Rhythm Section
We saw this tense movie as a 
result of a preview on Jimmy 
Fallon and a recommendation 
from our friend Joanne. 

THE RHYTHM SECTION, features 
incredible performances by 
Blake Lively and Jude Law.  
Blake’s character was a drug 
addict/prostitute when we met 
her.  Three years prior she was 
a sweet daughter and sister to 
these family members who were 
shot down from an airplane, 
orchestrated by these 4 terrorists. 

Her life changed and she was determined to do them justice. 
A man breaks into her apartment who knows something about 
this tragedy because he has been studying it as a journalist. 

While in his apartment, she takes pictures and learns about the 
murderers. Her savior is found dead, himself.  She finds another 
helper (Jude Law), who teaches her very helpful survival skills: 
how to swim in freezing water, how to run, how to fight with guns, 
knives, fists and cars. 

It’s a pretty frightening movie, but Blake Lively makes it worth every 
minute. You wouldn’t recognize her for sure, but we concluded 
there has to be a RHYTHM SECTION 2.

From Doris to You 
Movie Reviews

By Doris Slater

Movie Review from Doris to You:

BAD BOYS FOREVER 
One of the most violent/yet funny 
movies you will see in a long 
while is BAD BOYS FOREVER, 
with Will Smith and Martin 
Lawrence .  It is, I understand, the 
third in a series, with this being 
the least funny. 

Our two main guys are cops 
who work out of Miami to rid 
the world of the Mexican Mafia, 
who happen to have a couple of 
relatives in the mix.

Most of time I didn’t know 
whether to scream or laugh. The car chases, with motorcycles, 
trucks, trains, and an assortment of helicopters and drones made 
the contests over the top. 

Let it not be said that I didn’t warn you. But I am also telling you, 
you cannot look away; it’s simply too stressful, and you cannot 
believe Will and the crew come out o.k.

One of the group, Martin Lawrence’s character, wants to retire, 
becoming a new grandpa and all, but Will’s character won’t let 
him, thank goodness. 

Watch particularly the airplane scenes and the dialogues going 
on. Fundamentally, we watch 2 heroes in action, with the damage 
they create and the love they share. It won’t be the best movie you 
see all year, but you won’t walk out on it either. 

Put your seat belt on.

Update as of May 4, 2020
California now has 54,937 confirmed cases of COVID-19, resulting in 2,254 
deaths. The number of COVID-related deaths increased by 1.8 percent from 
Saturday’s total of 2,215. The number of diagnostic tests for COVID-19 in 
California continues to increase, reaching a total of 747,874 Sunday. Califor-
nia’s hospitalizations due to COVID-19 decreased by 34 from Saturday.For 
more information, go to: 
www.cdph.ca.gov/Programs/CID/DCDC/Pages/Immunization/ncov2019.aspx# 

Also, visit the CDC’s website, at:  www.CDC.gov/coronavirus/2019-ncov/index.html

Most Recent 
Date

California 
Confirmed

Total Calif. 
Deaths

05/04/2020 54,937 2,254
Alameda Co. 

Confirmed
Total Alameda 

Deaths
1,731 65

COVID-19 - California & Alameda County Cases
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Story Decisis: A Blast from the Legal Past! 
Note from Editor, Indy Colbath
Law Office of Indy Colbath

In this edition of our news-
letter, I am introducing a 
new segment called “Story 
Decisis” which is our effort 
to continue our organiza-
tion’s legacy while honoring 
our history. 
EACBA was founded in 
1969, and previously known 
as “Livermore-Amador Val-
ley Bar Association.”  At 
our 2019 Golden Holiday 
party, you may have gotten 
the opportunity to peruse 
a bound collection of old 
EACBA newsletters pro-
vided by Mike Brown, back 
when they were still called 
“Flim Flam.” I am proud to 
introduce a new segment 
to the newsletter where we 
publish old Flim Flams and 
any other “throwback” con-
tent we can find! I invite our 
membership to contribute 
any additional anecdotes, 
newsletters, photographs or 
other memories by emailing 
us (eacbalaw@gmail.com). 
This first featured Flim Flam 
is from February 3, 1976 
- the monthly presentation 
was hosted at Livermore 
Rancher, (and only cost 
$4.25, including tax and 
tip) and the topic was fo-
cused on dealing with the 
“emotional client” …some 
things never change! This 
issue also featured a note 
of congratulations to the 
then newly appointed supe-
rior court judge, Hon. Mark 
Eaton! We’re so proud that 
Judge Eaton continues to 
be an active member with 
us, and it’s so fun to feature 
this old edition! 

mailto:eacbalaw@gmail.com
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California Has A Debtor’s PrisonCalifornia Has A Debtor’s Prison
By Ivan Morse and Ryan L. Smith
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Until recently, courts have held 
there is nothing wrong with 
incarcerating a person who 
doesn’t pay court fines and fees. 
In other words, having a debtor’s 
prison was sanctioned by the 
courts of California — inability 
to pay didn’t matter, and people 
could be put in jail essentially for 
simply being too poor.
In a recent 2019 case, People 
v. Dueñas, the California Court 
of Appeal reversed a fine 
assessment.  As stated above, 
usually nonpayment of a fine, 
despite inability to pay a fine, is 
punishable with time in jail. In the 
Dueñas case however, the court, 
changing the law, held Dueñas, 
a homeless, indigent, mother of 
two convicted of Driving on a 
Suspended License, could not be 
jailed for failure to pay her $220 
fine.
The Appellate Court ruled that 
before one can be put in jail for 
nonpayment of a fine, a court must 
consider the defendant’s ability 
to pay said fine. The court stated 
levying a fine and putting Dueñas 
in jail, without considering her 
ability to pay, violated State and 
Federal Constitutional Rights.
Furthermore, the Appellate Court 
held that the prosecution has the 
burden to prove that a defendant 
is able to pay a fine before jail can 
be imposed for non-payment of 
said fine.   
In Dueñas, the mother had cerebral 
palsy and due to her illness she 
dropped out of high school, 
did not have a job, and had two 
small children. Her husband was 
unemployed and her family had a 
monthly income of approximately 
$1,000 dollars. They had no bank 

No excuse for being unable to pay fines.   i.e. Being too poor = GO TO JAIL.

account, no credit cards and 
essentially no possessions other 
than the clothes on their back. 
As a teenager, Dueñas had 3 
vehicle traffic citations and a total 
$1,088 fine which she could not 
pay. As a result, the California 
Department of Motor Vehicles 
(DMV) suspended her license.
Now, as an adult, Dueñas, had 
several convictions for driving 
on a suspended license, and did 
not have the ability to pay the 
fines assessed. Based on these 
convictions and fines, her only 
choice was either “Jail or Pay”.  
Dueñas was incarcerated for 141 
days.
DEBTOR’S PRISON FOR 
BEING POOR.   Stated differently, 
Dueñas was sentenced to 141 
days in jail for driving without 
a driver’s license which had 
been suspended because she had 
been unable to pay her juvenile 
citations fines of $1,088. 
In the present case, Dueñas 
requested a Due Process hearing 
regarding her ability to pay.  The 
trial court refused to have said 
hearing.  Dueñas appealed. The 
California Court of Appeal ruled 
it was wrong to deny Dueñas said 
hearing, ordered the original court 
to actually have that hearing and 
ordered that Dueñas could not 
legally be incarcerated for failure 
to pay said fines unless and until 
the prosecution proved at said 
hearing that Dueñas actually has 
the ability to pay. 
Furthermore, in this court 
proceeding she was convicted of 
another driving on a suspended 
license (§ 14601.1 California 
Vehicle Code).  Her sentence 

was pay all fines and return to 
the court with a valid California 
Driver’s License (CDL) or spend 
39 days in jail. She could not pay 
the fine and could not obtain a 
CDL.  As stated above, the trial 
court refused to provide her a with 
a hearing on her ability to pay.
Thus, the California Constitution, 
as interpreted in the Dueñas 
case, makes it illegal and 
unconstitutional for courts to 
punish non-payment of fines with 
time in jail, unless evidence is 
presented in court that the debtor 
actually has the means or ability 
to pay and has failed to pay 
nonetheless.  The Appellate Court 
ordered the District Attorney to 
prove that Dueñas has the present 
ability to pay the fines.
This is a perfect Catch 22.  You 
cannot pay a fine and the DMV 
suspends your CDL.  We have 
seen this a 100+ times in our law 
practice.  Usually the court will 
impose a fine, one cannot pay the 
fine, and the court sends it to a 
collection agency.  And, until one 
satisfies the obligation, your CDL 
will remain suspended.  One must 
go to work, go to school, pick up 
their children, etc., etc., a perfect 
Catch 22 being between a rock 
and a hard place.
If you need help with a criminal 
matter all 925-828-5307 for a Free 
Consultation, or go to our web site 
at www.ivanmorselaw.com. 
Co-Authored by Ivan Morse, SBN 
99987; AND Ryan L. Smith, SBN 
286083
After Dueñas, the 6th appellate 
district in People v. JOHN ALVES 
SANTOS, confirmed the holding 
in Dueñas. 
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