FLIM FLAM

February 2010
Volume 11, Issue #2

Eastern Alameda County Bar Association

for Membership Information contact Tom Borst at tgb@weilerlaw.com

President’s Message
By Patricia Turnage, EACBA President

Individual
Highlights
President’s Message...........1
Civility - A Lost Art or Merely
a Forgotten One..................2
Alameda County Mock Trial
High School Competition.....3
Discovery of Private
Electronic Devices...............4
Members Ads.......................5
State Bar Fee Bills...............5
Restaurant Review..............6

Article
Submission
We are looking for articles
for our Feb. 2010 Issue (and
every other issue for that
matter) of Flim Flam.
We welcome any member
to submit an article, story,
ad, or any other kind of
column idea. If interested,
please email your submission to our Editor, Cynthia
Brown.
cynthia@brownlawcpa.com

This month’s message focuses
on the motivations for becoming
a lawyer. Did you enter this profession to make a lot of money?
Undoubtedly, there exists other
professions where the work is
less and the pay is more. Did
you enter this profession to help
others? Certainly, we all must
have moments where we can
look back and remember that
time that the client sent a thank
you note, or outstretched her
arms to offer a hug of thanks.
How do you put a price tag
on those moments? You don’t.
I have found that the practice of
law is the right profession for me.
I find it challenging and rewarding in so many ways. Hopefully,
you all feel the same way I do.
If we enjoy the practice of law,
then it is incumbent upon each
one of us to share that joy with
others who show an interest in
entering the legal profession.
Each time I volunteer to judge
the high school or college mock
trial competitions, I see such
excitement and motivation in
young people. Where does
this excitement and motivation
come from? The excitement of
making big money? The excitement of performing with their
peers to win the prize? The
desire to help people?

for the Amador Valley team. In
the mock trial competition, as
part of the trial, students must
argue a motion to exclude evidence based upon illegal search
and seizure (4th Amendment) of
information contained in emails
and on web pages. As I listened
to each side argue the motion, it
was uplifting to see the commitment of these young people to
ensure that the law is followed.
As each student put forth his/her
oral argument, I heard passion
in each argument, both for and
against. This is what our legal
system is all about. To make
sure that the Constitutional rights
of individuals are protected.
These students clearly understood the importance of protecting those rights.
Last year the Amador Valley H.S.
Mock Trial team came in 2nd in
the Alameda County mock trial
competition. The team’s court
artist won the county competition. The team was chosen to
compete in the state finals in
Southern California. EACBA was
pleased to assist this team in
their efforts to compete in State
Finals with good wishes and
$1,000.00 to help defray their
travel expenses and hotel accommodations. The team placed
14th out of 38 teams who competed. At our May meeting, the
team presented a snapshot of
their competitive talent. The
following pages contain photographs of the team taken at the
May meeting after the team presented a snapshot of their skills.

Recently I had the privilege of
judging a scrimmage between
the Amador Valley High School
Mock Trial Team and an Oakland High School Team. EACBA members, Steve Sherman,
Catosha Woods, Todd Gurney,
and Jerry Prettyman are coaches Why is it important that we sup-
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port these young people? Putting
aside the need to make money
to pay the bills, and the rewards
that come with “thank yous” and
hugs from approving clients, it is
an inherent part of our profession to recognize the importance
of sharing our knowledge and to
give back to those entering the
legal profession. These young
people are the future.
I am pleased to announce that
we now have installed the new
Board for this year. Board Members are: Doris Slater (Treasurer), Josh Reed (Vice Pres.),
Todd Gurney, Cynthia Brown,
(Flim-Flam), Michael Kyle, Michael Brown (Membership), Jerry Prettyman, Catosha Woods,
Steve
Sherman,
Katharine
Hooker, Karen Heller Berdy and
Pat Turnage (President). Please
greet them at the meetings and
if you have any issues you wish
to bring to the Board’s attention,
please share those issues with
me or with any Board member.
We will make sure that your issue is placed on the agenda and
addressed at the next Board
meeting.
Our new program chair, Josh
Reed, is always open for suggestions regarding topics and
speakers for our monthly meetings. If you have a suggestion,
please share it with a Board
member. This month Jerry Prettyman and I will present the topic, “E Discovery-how it impacts
your practice”. I look forward to
seeing each one of you at the
February meeting.

CIVILITY – A LOST ART OR MERELY
A FORGOTTEN ONE

even bitterness and acrimony between lawyers on opposite sides
of cases. The polls taken among lawyers now all show a rising dissatisfaction with the practice of law. That goes hand-in-hand with
the ever increasing lack of civility between lawyers.

by J. Michael Brown

As lawyers we have to solve this dilemma ourselves. Judges cannot be and should not be referees, mediating silly and sometimes
childish disputes between lawyers. Even for those lawyers who
actually make court appearances, judges these days just do not
have the time to deal with personal conflicts among lawyers. I think
that’s why we’re seeing more judges impose sanctions these days.
They just get tired of lawyers being petty with each other. Most
lawyers never appear in court. They have no available judges to
make them act with courtesy and civility towards other lawyers.
The burden is upon us, as lawyers, to make the law and the practice of the law a more civil place. Codes of Civility created by courts
and bar associations don’t mean a thing unless we lawyers want to
be civil. It’s up to us.

DO NOT MISS THE MARCH 19, 2010,
EACBA LUNCH PROGRAM ON CIVILITY.
THIS WILL PROBABLY BE THE MOST FUN YOU’LL
HAVE A GETTING MCLE CREDITS ALL YEAR.
It seems like every time to lawyers get together to talk about the
law practice, the first subject that comes up is how such and such
a lawyer is a real @#$*%. Everywhere we go we hear complaints
about lawyers that just will not cooperate, that try to hide evidence
and obfuscate and will not get along with each other.
When I graduated from law school in 1966 the West Publishing
Company sent all the new graduates a poster about the size of
a bumper sticker. They told us it was suitable for framing. I don’t
think I ever saw it on a lawyer’s wall, but perhaps we should
have. It had a profile picture of Abraham Lincoln and the words
“STRIVE MIGHTILY BUT EAT AND DRINK AS FRIENDS”. Alameda County had a smaller bar then and maybe that made it easier
to know and like each other. It was pretty common to socialize with
other lawyers back then. Sometimes we would get together for
lunch. Sometimes we would meet after work for a beer before going home. We had the Alameda County Lawyers Club which was
founded in 1927 for the purpose of providing a place for lawyers
to get together for dinner once a month, get to know each other
and the judges and listen to interesting and prominent speakers.
When I started to practice law, the Alameda County lawyers club
still got together once a month for a dinner just to socialize. After
the dinners the bridge games and poker games sometimes went
on for hours. Once a year we had a golf tournament. The whole
point of it was that we got together outside of the conflict of our law
practices and enjoyed each other’s company. It was a lot harder
to be a jerk dealing with another lawyer when you had dinner with
him the night before.
Unfortunately, the Alameda County lawyers club died away in the
80s about the time there seemed to be a lot more animosity and

Four years ago, I was referred to a book “Winning Without Intimidation” written by Bob Burg. It’s all about getting what you want
by working with other people instead of against them. It’s one of
the two books I try to read every year. The other one is the old
Dale Carnegie classic “How to Win Friends and Influence People.”
These are the two best books I have ever read on getting the results you want and then going home at the end of the day relaxed
instead of all wound up.
THE MARCH 19, 2010, EACBA PROGRAM WILL ENTERTAIN
YOU WITH WONDERFUL EXAMPLES OF WHY LACK OF CIVILITY DOES NOT WORK. IT IS GREAT ENTERTAINMENT AND
NOT JUST SPEECHES. IT IS DEMONSTRATIVE EVIDENCE AT
ITS BEST. DON’T MISS THIS PROGRAM. IF YOU DO MISS
IT, SOMEBODY WILL TELL YOU ABOUT IT AND YOU WILL BE
SORRY YOU WEREN’T THERE. PLUS, YOU GET ONE OF
THOSE HARD TO FIND ETHICS CREDITS.
J. Michael Brown has offices in Pleasanton and practices in the areas of Business Litigation, General Civil Litigation, Personal Injury
and Property Damage, and Real Estate Litigation. You may reach
him at (925) 484-2200.
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Alameda County Mock Trial High
School Competition
by Steve R. Sherman
It’s time for the annual Alameda County Mock Trial high school
competition. There are 12 teams competing. Only 1 team will
advance from each participating county to the State Finals competition, which this year is in San Jose.
High School teams put on an actual court trial before an actual
presiding judge in the trial departments in Oakland. Each school
has a prosecution team and a defense team. Each side has 1
pretrial attorney, 3 trial attorneys, 4 witnesses, and a bailiff or court
clerk. Optional positions exist for courtroom artists and a courtroom journalist.
Each trial begins with one pretrial attorney for each side who presents a constitutional law argument about whether evidence or a
charge should be excluded. As in traditional cases, students are
interrupted frequently by the judge with questions regarding the
facts or application of different cases. The trial attorneys also must
be quick at thinking on their feet as they must know the rules of
evidence in order to make or respond to objections, and cross
examine the other side’s witnesses.
“I had to keep reminding myself that these are high school students” is one comment frequently made by the presiding judges.
“The trial attorneys are better than many of the attorneys who appear before me in court” is another comment we often hear. And
“after you go to college and law school, you can come practice law
at my firm”, is a comment we’ve had from more than one of the
scoring attorneys.
Amador Valley High School is coached by local EACBA members
Steve Sherman, Catosha Woods, Tod Gurney, and Jerry Prettyman. Amador has been to the State Final Competition 2 out of the
last 3 years. Amador is currently 3-0 heading into the last preliminary round tonight. It hopes to advance to next week’s semi-finals
and final rounds, and to return to the State Finals Competition next
month.
The Alameda County Office of Education, which runs the program,
is always in need of experienced trial attorneys to give 3 hours of
their time to act as attorney scorers. If interested, please email
Jenny Keystone at mokstone@gmail.com .

Steve R. Sherman is a partner with Toby & Sherman and practices
in the areas of Business Litigation, General Civil Litigation, and
Real Estate Litigation. His offices are located at 4309 Hacienda
Drive #350 in Pleasanton, and you can reach Steve at (925) 4633300 or ssherman@tobysherman.com.
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Discovery of Private Electronic Devices
by Gerald R. Prettyman
Just how private is your cell phone? Our own Pat Turnage and
Jerry Prettyman review this and related topics at the next EACBA
MCLE Luncheon, which will be held Friday, February 19th at Noon
at the Pleasanton Hilton. Here is a preview of the issues:
Arresting Officer’s Cell Phone
New Mexico arrested Marty Ortiz on a DUI charge. Ortiz counted
that the officer lacked a reasonable suspicion to pull him over and
made a discovery motion of all dispatch records, recordings and
records of communications for the six minutes before the stop, including those of the officer’s cell phone. New Mexico refused to
comply on grounds that the records were not relevant and were private to the officer. The court ordered production so the state moved
for a writ of mandamus. The state supreme court denied the writ.
The police still refused to comply so the trial court granted Ortiz’s
motion to dismiss the charges with prejudice. The Court of Appeals
affirmed. For more information, follow these links:
•
		
•
		

The city requested and received the records so Quon sued. The
Central District of California and the Ninth Circuit Court of Appeals
agreed that the verbal policy led to a reasonable expectation of
privacy. The U.S. Supreme Court will hear arguments this year. For
more information, follow these links:
•
		
•
		
•
		

http://www.npr.org/templates/story/
story.php?storyId=121470151
http://www.iupa.org/
index.php?option=com_content&task=view&id=412
http://onthedocket.org/articles/2009/12/15/
court-takes-case-privacy-text-messages-dec-14-2009

To make reservations for the luncheon, contact Pat Parson at
eacbalaw@aol.com or by phone message to Pat at 510-5813799.

Gerald R. Prettyman is a Patent and Intellectual Property Attorney. His practice focus is on protecting and developing ideas and
inven¬tions into thriving enterprises. His website is http://GotABrightIdea.com. Please email comments to grplaw@gmail.com.

http://tek4n6.blogspot.com/2009/11/
police-officers-private-cell-phone.html
http://www.nmcompcomm.us/nmcases/NMCA/2009/
09ca-092.pdf

February MCLE Luncheon

Warrant Required
Ohio police arrested Antwaun Smith for dealing cocaine. Without
a warrant, the police used call records from Smith’s cell phone as
trial evidence for a conviction. Smith lost at the court of appeals, but
won in state supreme court. The state had argued that a cell phone
was merely a closed box that could be opened without a warrant.
A majority state supreme court disagreed on grounds that a digital
device may store “a wealth of digitized information wholly unlike
any physical object found within a closed container.” The dissent
countered that police should have the discretion to determine the
complexity of the device and act accordingly, noting that searching
an address book during an arrest does not require a warrant and
that Smith’s cell phone was not a smart phone. For more information, follow these links:
• http://blog.cleveland.com/metro/2009/12/
		 courts_tackling_tricking_issue.html
Privacy for Personal Use of City-Owned Text Pagers
In 2002, Ontario (CA) police officers and certain staff received city
owned text pagers for work-related use. While official policy states
that no equipment may be used for personal matters, a verbal policy allowed unaudited personal text use if the user paid the overage. Due to the repeated high overage charges of several people,
the city decided to review the text records to determine the ratio of
work use and perhaps make a contract change for text charges.
SWAT Officer Quon and three other people objected to the review
based on the verbal policy. (Quon apparently used his pager to
send sexually explicit messages to his wife and to his mistress.)

The Eastern Alameda County Bar Association
February luncheon is scheduled for Friday,
February 19, 2010
12 Noon to 1:30 PM
Pleasanton Hilton • 7050 Johnson Drive

TOPIC: E-DISCOVERY AND ITS IMPACT
ON YOUR PRACTICE
Do you text on your cell phone? Do you have a blackberry
or other handheld device? Do you use the cell phone and
the handheld device for work? Have you erased texts and
emails thinking that they are gone forever? Do you have to
keep text messages and email messages on these devices?
What liability do you have if you purposely dispose of
texts and emails? Join us on February 19 to learn the
answers to these questions and much more. Attorneys
and EACBA members Jerry Prettyman and Pat Turnage
will lead a discussion of the new e-discovery rules and
what steps as legal practitioners you must take to comply
with these new rules.
Cost of lunch is $25 for members, $30 for nonmembers
and $20 for staff. Payment is collected at the door.
Please RSVP no later than Wednesday, February 17, 2010
to Pat Parson at eacbalaw@aol.com or
by phone message to Pat at 510-581-3799.
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One hour of MCLE credit will be given.
EACBA certifies that it is State of California
approved MCLE provider.

MEMBERS ADVERTISING
FOR RENT
Pleasanton office for rent at Signature Center.

Share space with estate attorney James J. Phillips.
Call or email him at mail@jamesjphillips.com 463-1980.

ATTORNEY SERVICES

State Bar Fee Bill
The State Bar of California
On January 25, 2010 Governor Schwarzenegger today signed the
2010 State Bar fee bill.
Fee statements for the $410 yearly fees for active members were
sent out immediately thereafter with a due date of March 1. Inactive members pay $125.
“We are grateful to the governor for signing the State Bar 2010
fee bill. He has helped us to focus on issues and matters that are
important to the State Bar,” said State Bar President Howard Miller.
“We also want to thank the legislative leadership that has been so
supportive and forthcoming. This entire period has strengthened
the State Bar and given us important missions and goals that we
now can actively achieve.”
Schwarzenegger vetoed the fee bill in October, citing as one reason
a leak that one of his judicial nominees, former State Sen. Chuck
Poochigian, was rated “not qualified” by the Committee on Judicial
Nominees Evaluation (JNE). (Poochigan was later confirmed as
an appellate court judge.) Miller created a task force to investigate
the leak.
The task force, led by William Gailey, a Schwarzenegger appointee
to the State Bar board and head of a private investigation firm, issued a report last month saying that despite an extensive investigation, it could not identify who leaked the information.

DIGITAL TRANSCRIPTION AVAILABLE
Need a pleading typed up quickly? Need an Attachment to Judgment typed
up right away? Have correspondence that just can’t wait? Dictate from the
comfort of your office or home -- download it from your computer to mine!
Over 27 Years Experience | Quick Turn-Around Time | References Available
Member of LAVLPA | CONTACT: LIZ PRISTIA at (925) 980-0950 or
EMAIL: lpristia@comcast.net
THE OTHER BAR
Free confidential assistance to lawyers, judges, paralegals and law students
with substance abuse problems. Weekly Other Bar 12-Step Meetings are held
in many areas, and others are being established. For times and locations, or
to start a meeting in your area, contact the number or website below.
Provider of Certified MCLE Instructors
Confidential Hotline: (800) 222-0767 • www.otherbar.org

REFERRALS
PERSONAL INJURY REFERRALS REQUESTED
Over 25 years experience representing injury victims. Practice dedicated solely
to Personal Injury. Each client given prompt, courteous attention. Please call
Mark V. Murphy, Attorney, we have both Antioch and San Ramon Offices
Call 925-552-9900.
Referrals sought for: Debt collection,
judgment enforcement, creditors’ rights cases
Pleasanton attorney. Fully experienced in all aspects of debt collection cases,
creditors’ rights cases, judgment enforcement, and related matters. We succeed
in enforcing judgments and debts where others fail. Designated a Certified
Specialist in Creditors’ Rights (American Board of Certification). Designated
a Super Lawyer of Northern California (Law & Politics Magazine). Also
experienced in complex business litigation and complex commercial litigation. More than 27 years of civil litigation experience. Free initial telephone
consultation. Call Stephen G. Opperwall at (925) 417-0300, or e-mail to
steve.opperwall@comcast.net

Schwarzenegger also had criticized the bar for a state audit that
found inefficiencies and the embezzlement of $675,000 by a former
employee. To deal with these issues, the State Bar for the first time
hired a special audit firm to report directly to its Audit Committee,
chaired by public board member and Inspector General of California, Laura Chick.
Founded in 1927 by the legislature, the State Bar of California is
an administrative arm of the California Supreme Court, serving the
public and seeking to improve the justice system for more than 80
years. All lawyers practicing law in California must be members of
the State Bar. By January 2010, membership reached more than
226,000.
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Any EACBA member wishing to place
a classified ad in the Flim Flam may
do so for no charge by emailing
cynthia@brownlawcpa.com.
Ads will be published on a space
available basis and a publication date cannot be guaranteed. Ads for law
office related materials will have
publication priority.

Eastern Alameda
County Bar
Association

FLIM FLAM
The Flim Flam is produced by:
Law Offices of

Cynthia L. M. Brown

Restaurant Review

By Smita Brown
Carvalho

India
Garden
210 Rose Street (between Main Street & Neal Street) • Pleasanton • (925) 485-4800

Editor’s Note: Our own Jennifer Henry has taken the month off from writing a restaurant
review for us, so please welcome our guest reviewer, who is filling in for February.
6200 Stoneridge Mall Rd, #300
Pleasanton, CA 94588
Phone: (925) 461-1944
cynthia@brownlawcpa.com

Executive Director
Pat Parson

Board of Directors
Patricia Turnage
President
Josh Reed
Vice President/Program Chair
Doris Hale Slater
Treasurer
Tod Gurney
Secretary
J. Michael Brown
Membership
Michael E. Kyle
Bench/Bar Liaison

Recently I visited India Garden, located at 210 Rose Avenue, not half a block from Main Street, Pleasanton. It is a
hidden jewel of Indian cuisine; I would definitely recommend it for the excellent food, superior service, and splendid
ambiance in general. The food is wonderful, and even if you don’t particularly care for some Indian food, or the spiciness, there are plenty of options to customize your dinner, while still keeping it authentic and delicious. There are
also many choices for those who don’t eat meat. Though I am myself half Indian, and know much about the foods, I
would also recommend this place to people who have never tried this type of food before! India Garden is definitely
nicer cuisine than any other place I’ve tried.
When you enter the restaurant, you will notice the cozy, traditional Indian feel, with the beautiful colors and patterns
that you will experience in India, right here in the Tri-Valley. To start you off, your server will bring you papad, which
is a light, crispy, fried cracker-like appetizer made of lentils, which, when you think of the bread you are usually served
at a restaurant, there is no comparison. This exotic treat is accompanied by three yummy sauces: mint, and tamarind
sauces, and raita, all of which go magnificently with the papad and set the mood for an evening of good eating. Next,
you will order your appetizers. My mom and I ordered the Samosas (like dumplings) and Tikki Aloo (fried potato
patty), which is accompanied by Channa Masala (lightly spiced garbanzo beans). The presentation of the food in all of
the four times I have been here has simple, yet elegant and beautiful. Next, we ordered rice, naan (like flatbread), Dal
Makhani (dark colored lentils cooked until tender), Masala Dosa (Dosa is like a sourdough pancake made of lentils;
and the Masala lightly spiced diced potatoes with other spices and vegetables) and Channa Masala.
The service at India Garden is extremely good. The servers are very friendly, and in the four times I have been there,
I have made great friends with one of the servers. The cook is not only extremely talented but a very pleasant person,
and on the rare occasion that a mistake is made, they will fix it immediately. One of the many reasons I love this place
is that you can actually hold a conversation without yelling, which is untrue of many places. I will definitely tell
everyone to come here, as it is my favorite restaurant.
Smita Brown Carvalho is a 7th grader who plans to be a criminal defense attorney in a few years. Smita’s Mom is Cynthia
L. M. Brown, your Flim Flam Editor, who practices in the areas of Taxation and Estate Planning.
Eastern Alameda County Bar Association
c/o – Law Offices of Cynthia L. M. Brown
6200 Stoneridge Mall Road, Suite 300
Pleasanton, California 94588

Cynthia L. M. Brown
Flim Flam Editor
Katharine F. Hooker
Past President
Steven R. Sherman
Past President
Karen Heller Berdy
Kenneth H. Krebs
Gerald Prettyman
Catosha Woods
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