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Last year at this time, EACBA
sponsored
Steve
Sherman
in his Iron Man event to raise
money for a family in need. Our
members donated over $4,000
to the Cardinez family. Araseli
Cardinez and her two children,
Melissa and Gabe, were transitioning out of the Shepherd’s
Gate Women’s Shelter and into
a life on their own. Our contributions helped Araseli set up an
apartment - a home for her children and provide for their most
basis needs - while Araseli was
attending pharmaceutical school
in the hope of one day obtaining
a profitable career in the medical
field to support her family. I am
happy to report that Araseli has

completed her pharmaceutical
schooling and recently taken her
boards. While she is awaiting
the results, Araseli is now applying for jobs in the pharmaceutical industry. Araseli reports that
our financial contributions indisputably helped this dream come
true for her family and thanks us
again wholeheartedly.

of the holiday cheer that EACBA
members can spread by taking
the time in our busy lives to make
these individual choices.
Personally, I’m going to start
looking now to see where I can
contribute. I would encourage
all members to share your individual stories of giving, with any
of the EACBA Board Members,
so that we may have a large, retrospective report for next year.
I look forward to spending time
visiting with all of you at our holiday party on December 11th.

This holiday season, EACBA has
not chosen one particular individual or family to financially assist.
Instead, I encourage all of us to
identify someone or some organization on our own, so that we
can “give back” to our local com- Until next time -- enjoy the pracmunity. We have 131 members tice of law!
and if everyone finds the time to
contribute to one cause, we will
have touched 131 different lives,
families, or organizations! Think

Restaurant Review..............7

Article
Submission
We are looking for articles
for our Jan. 2010 Issue (and
every other issue for that
matter) of Flim Flam.
We welcome any member
to submit an article, story,
ad, or any other kind of
column idea. If interested,
please email your submission to our Editor, Cynthia
Brown.
cynthia@brownlawcpa.com
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California Now Has the Nation’s First
“Civil Gideon” Statute
The State Bar of California
Governor Schwarzenegger has signed into law the nation’s first
“Civil Gideon” statute, which provides a lawyer to people who cannot afford one in civil cases related to critical basic human needs.
The pilot project, AB590 by Assemblyman Mike Feuer, D-Los Angeles, expands to some civil cases the right to counsel that is already granted in criminal cases, as spelled out in the 1963 U.S.
Supreme Court decision, Gideon v. Wainwright. The law, which
creates a six-year pilot project that takes effect July 2011 and is
paid for with court fees, is called the Sargent Shriver Civil Counsel
Act, after Schwarzenegger’s father-in-law, who helped build the
nation’s legal services programs in the 1960s.
“I think this legislation is exceptionally important,” said Feuer, who
had firsthand experience with the legal needs of the poor as executive director of Bet Tzedek legal services in Los Angeles. “If
you steal a box of Twinkies from a 7-11 and you’re arrested, you’re
entitled to a lawyer. If your house is about to be taken away or
you’re in a custody dispute over your child or in a domestic violence dispute, you’re not entitled to a lawyer. There’s something
very wrong with that. It’s completely antithetical to who we are as
a nation.”
Feuer emphasized that the legislation is a pilot program and will
be limited in scope, but “it’s a significant first step … It’s testing the
efficacy of a civil Gideon model.”
The measure calls for free legal help for the poor “in civil matters involving critical issues affecting basic human needs.” Cases
may include housing-related matters, domestic violence and civil
harassment restraining orders, probate conservatorships, guardianships, elder abuse and actions by a parent to obtain sole legal
or physical custody of a child. The law states that proposals to provide counsel in child custody cases should be given high priority
for funding because of the high number of unrepresented people
in family law matters. Funds for the $11 million-a-year pilot project
will come from a $10 allocation of existing court fees.
The new law “is a major advancement in the effort to achieve equal
justice for all,” said Debra Gardner, legal director of the Public Justice Center in Baltimore, Md., who said it is the first legislation of its
kind in the country. “It represents a recognition of the public policy
importance of providing a right to counsel in civil matters involving
basic human needs.”
More than 4.3 million Californians are believed to be unrepresented
in court proceedings, primarily because they can’t afford an attorney. Current funding allows legal services programs to assist less
than one-third of California’s poor and lower income residents, according to the legislation. “Many judicial leaders acknowledge that
the disparity in outcomes is so great that indigent parties who lack
representation regularly lose cases that they would win if they had
counsel,” the legislation states.
State Bar President Howard Miller has noted that people without
professional legal representation, including the many who try to
represent themselves, overburden the courts and increase costs.
“Without a lawyer, there is no law,” he said.
The legislation also addresses the problem of fraudulent legal aid
activities by restricting the use of the term “legal aid” to legitimate,
nonprofit organizations that deliver legal services without charge
to the client.
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UPCOMING
EACBA LUNCHEON
Friday, Nov. 20, 2009
12:00 Noon to 1:30
Pleasanton Hilton

The speaker will be EACBA’s own David Roth,
whose topic will be:
“The Top Ten Recent Cases On Easements
And Boundary Disputes”
David will survey important decisions from 2008 and
2009 and will highlight how these cases can be used
in common easement and boundary dispute cases.
Cost: $25 members • $30 non-members • $20 staff

EACBA HOLIDAY PARTY
Come join the local bench and bar for an afternoon
of good food, good wine and good cheer.
You are encouraged to bring staff members.
Non-members are warmly invited to attend and
learn more about the Eastern Alameda County
Bar Association.

Friday, December 11, 2009
12 Noon
Pleasanton Hilton Hotel
Cost is $15 per person (pay at the door.)
RSVP no later than December 9, 2009
to Pat Parson at eacbalaw@aol.com
or by phone at 510-581-3799.

Copyright – Part I:
Out-of-print and out-of-touch
By Gerald R. Prettyman
Attorney at Law and Registered Patent Attorney
Congress has a duty to “promote the Progress of Science and
useful Arts, by securing for limited Times to Authors and Inventors
the exclusive Right to their respective Writings and Discoveries.”1
Of these rights, the most contested and contentious area is undoubtedly the copyright. This article looks at a significant copyright
issue in the print media and in the entertainment industry and how
consumers drive infringement.
Print Media
In 2004, Google drew both praise and criticism by scanning and
posting on Google a copy of almost every book and magazine
from select libraries.
On the praise side, researchers and the public were finally able to
access out-of-print books and periodicals, which are notoriously
time consuming and expensive to find. Where but Google Books,
for example, could a modern day person find the 1904 series “The
Works of Daniel Defoe” by Daniel Defoe and Howard Maynadier2
or read the June 15, 1953 edition of Life magazine about the coronation of Queen Elizabeth?3
The criticism came from The Authors Guild, the Association of
American University Presses, the Association of American Publishers and other publishers. The posting rankled some people so
much that The Authors Guild sued on behalf of three of its author
members stating, “[i]t’s not up to Google or anyone other than the
authors, the rightful owners of these copyrights, to decide whether
and how their works will be copied.”4
Google’s defense was to assert fair use (discussed later), and a
concept called “sampling,” i.e., “[a]t most we show only a brief snippet of text where their search term appears.”5 The Electronic Frontier Foundation, which “battles for digital freedom” also weighed in,
asserting that fair use favored Google.6 Neither defense was really
successful, however, because fair use has statutorily defined applications, which did not apply, and sampling really means a small
part, and half or more is clearly not a sample.
Fortunately, The Authors Guild and Google settled.7 The authors
and publishers are to receive $60 per copy, for at least $45 million, with $34.5 million to set up a Book Rights Registry, i.e. an
ASCAP equivalent entity for writers, and of course, a chunk for
the lawyers.
Entertainment
The other high visibility aspect of copyright is in the field of music
and video entertainment. Until 1984, there weren’t many problems
with copyright infringement of either. The public could not make a
copy of a disc record (33, 45, etc.) and copied magnetic tape (cassette or 8-track) suffered from distortion and degradation.
Meanwhile, Sony released the Betamax video cassette for the
time-shifted viewing of television, and even the Supreme Court accepted that “time-shifting may enlarge the total viewing audience
and that many producers are willing to allow private time-shifting to
continue.”8 The central issue feared by the entertainment studios
was the home or commercial storage of copied content that would
result in a “great deal of harm” because “the copyright owner has
lost control over his program.”9 By a 5-4 margin, the studios lost
because they failed to show this was true.

Since then, the studios and industry groups have been careful to
monitor and adopt technology only when it could either control the
technology, persuade Congress to legislate penalties for unauthorized copying, or both. For example, in the 1990’s, as Congress
was harmonizing U.S. copyright law with international treaty, the
studios enlisted the help of Rep. Sonny Bono to revise copyright
law to forbid the time-honored concept of reverse engineering if
the product was subject to copyright protection.10
The studios then used technology called “Content Scramble System” (CSS) and coded DVDs so people could not copy a DVD or
watch imported DVDs. Of course, the new law is only a U.S. law,
so a teenager in Norway reverse engineered a DVD player and
created a program he called De-CSS so he watch a DVD he had
bought but couldn’t watch on his DVD player. He gave the program
to a friend, and in short time, millions of people became criminals.
The studios, not surprisingly, starting suing U.S. users of the DeCSS program and similar encoding-cracking programs.11 In 2004,
the studios also adopted the now familiar hard-line warning seen
before every movie.
The unauthorized reproduction or distribution of this copyrighted work is illegal. Criminal copyright infringement, including infringement without monetary gain, is investigated by the FBI and
is punishable by up to five years in federal prison and a fine of
$250,000.
While encryption, law and threats have had some curtailing affect to copyright infringement, the real disincentive occurs when
the economics of rental and purchase prices achieve what many
people have long said was the best option – the studios need to
lower the acquisition price of purchases. There are two examples
of this affect.
Currently, there are 50 million DVD sales monthly for about $18
each.12 This sounds great for the studios until you factor in that
DVD sales fell almost 14% to $5.4 billion in the first half of 2009.13
While the move to downloaded content for the Apple iPod and
similar portable players accounts for part of the decrease, the 8%
rise in DVD rentals to 175 million DVD rentals each month at an
average price of $3.50 says that the DVD is still a strong force in
American video entertainment.
In addition, there are companies still trying to legally break CSS
encryption. To legally sell a CD or DVD player, a device maker
must have a CSS license. Kaleidescape bought such a license
and sells an $8000 system for copying a DVD, and then playing the digital content without the DVD. Sued by the licensor for
breach of contract, Kaleidescape lost an appeal on the scope of
the contract, and is likely to lose on remand.
Here’s the interesting part: The complaint did not allege copyright
infringement, probably because the Kaleidescape system cannot replicate or distribute the copied DVD or CD. The real issue,
however, is that the Kaleidescape system cannot distinguish between the user’s purchased movies and those the user may have
borrowed or rented.14 Kaleidescape attempted to divert its liability
by including a license agreement that mandates that a user will
“never to load or permit someone else to load a commercial DVD
or CD onto your Kaleidescape System ... that you do not rightfully
own and possess.”15 Even so, a user can copy a DVD and create
a library for unauthorized time-shifting, just as Sony feared.
Real Networks developed DVD copying software in 2008 and a
$30 DVD copying system in early 2009. For its efforts, Real Networks received preliminary injunctions on both. The studios’ attorney, Bart Williams, analogized DVD copying as using renting a car,
buying a theatre ticket, or having a locker room press pass, and
then keeping the car, filming the movie in the theatre, or stealing
from the players.16
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At one point, Kaleidescape tried a defense that people are not going to spend $8000 just to copy a bunch of $3.50 rentals. They
know better. Apple’s iTunes store17 and the Napster file-sharing
case18 show that people want and will get inexpensive information
and entertainment legally, illegally or in combination.
Overall, the intellectual property system works as envisioned more
than 200 years ago. The public receives the promoted Progress of
Science and useful Arts, and the Authors get compensated. The
studios and industry groups need to pay attention. The more they
continue to squeeze for high profit margins, the more out-of-touch
they become with their market and technology.
[References are at http://grpblawg.blogspot.com/.]
Gerald R. Prettyman is a Patent and Intellectual Property Attorney.
His practice focus is on protecting and developing ideas and inventions into thriving enterprises. His website is http://GotABrightIdea.
com. Please email comments to grplaw@gmail.com.
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Frequently Asked Questions
in Child Custody/Visitation Cases
by Katharine F. Hooker
Abramson & Thaete, LLP

1. What does the law say about a parent’s right to
custody and visitation?
The law begins with the presumption that both parents have an
equal right to time with the minor children. California has no law
that favors either mother or father. The law wants the children to
enjoy frequent and continuing contact with both parents, so long as
the children are safe in each parent’s care.

2. What if one parent thinks that the children are better
off with them?
There are times when it is in the best interest of the children’s
health, safety, and welfare to be with one parent more than the
other. In these cases, there is strong evidence that one of the parents is either neglecting the children or subjecting them to physical,
emotional or mental harm while in that parent’s custody. However,
more often than not, it is the breakdown in the parents’ relationship
that leads one spouse to feel strongly that the other spouse is a
“bad parent.” In this case, it is extremely important for each parent
to examine their own intentions during their quest to limit the other
parent’s custodial/visitation rights.
An overwhelming majority of studies show that children experience
far less damage as a result of the breakdown in their parents’ relationship if they are:
1) Able to maintain a constant and ongoing relationship with both
parents, AND
2) The children are not subjected to the criticism that one parent
has about the other.
This means that even if the one parent is not the best parent in
town, the children will still substantially benefit by the other parent:
1) Being the best parent he/she can be during their own custodial
time,
2) Encouraging the children to spend time with the other parent,
3) Not speaking negatively about the other parent in front of the
children (regardless of whether he/she is right or wrong!), AND
4) Always reminding the children that they have 2 parents who
love them very much.
This can be one of the most difficult tasks for many people going
through either a dissolution or paternity action. It is very natural to
experience extreme emotions during the pendency of these proceedings but children will thank their parents in the future if he/she
can make sure that the children are not witness to that emotional
roller coaster!
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*It is the professional philosophy of the attorneys at Abramson &
Thaete, LLP, to always keep in mind the children’s welfare throughout a case. If an attorney believes that a client may be having some
difficulty shielding the children from the negative effects of this process, the attorney may recommend reading materials, counseling,
parenting classes, or any other conditions which she feels may be
necessary for continued representation.

3. If parents have an agreement on how they want to
share custody, do they need to go to court?
No. If parents agree on the timeshare schedule that works best for
their family, an attorney can prepare the agreement for everyone to
sign. That agreement is then filed with the court and it becomes the
court order (unless the court has clarifications that it deems necessary for binding and successful agreement, in which case it may
assist the parties in amending the agreement).

5. What if the children are in danger in the custody of
the other parent, as a result of abuse or neglect?
Parents should discuss these concerns with his/her attorney,
immediately. There are emergency orders which an attorney may
request. However, these requests are reserved for situations where
a child is suffering from actual abuse or is in imminent danger of
being harmed.

6. Can one parent force the other parent to take parenting classes or undergo anger management?
A request for parenting classes and/or anger management classes
may be appropriate under certain circumstances. The reasons for
the request should be brought up to a parent’s attorney and discussed in mediation. The mediator has the ability to recommend
to the court that one or both parents participate in programs or
classes that will benefit your children.

7. Where can a parent learn more about helping his/her
children through this process?

4. What if parents cannot agree on a shared custody
schedule for their family?
If parents are unable to reach an agreement, an attorney may file a
“motion” with the court on a parent’s behalf, for child custody and/or
visitation. This motion will set a court date out approximately 6-8
weeks. Both parents will be ordered to attend mediation with Family Court Services (located at the Hayward Courthouse in Alameda
County). This service is free to the parents. Both parents will meet
with a mediator together, unless there are restraining order(s) in effect, to assist the parents in reaching an agreement. If parents are
still unable to reach an agreement, the mediator will make his or
her recommendation to the court based on the discussions during
your mediation appointment. This recommendation will be reflected
in the mediation report which they will receive on the morning of
your court date (in some cases attorneys will receive the report a
few days before the scheduled hearing). The mediator’s recommendation does hold a lot of weight in court, however, if a parent
has specific objections, an attorney may address those concerns in
oral argument before the court.

There are many resources available to parents who want to learn
more about how to help their children survive and flourish after the
breakdown of their parents’ relationship. Kid’s Turn is a wonderful program that both the parents and the children participate in.
This program offers two separate rooms for parents who do not
wish to participate in the classes together. Children and parents
alike benefit from the group sessions that focus on the children’s
needs during this difficult time. A parent may find more information
by speaking with an attorney or visiting the Kid’s Turn website at
www.kidsturn.org.

At this point, most agreements that are reached are not permanent.
The custody/visitation orders will be reviewed over the upcoming
months and changes may be recommended until the parties have
reached a schedule that best suits each family.
* Private mediators are also available for hire upon both parents’
mutual election.			
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MEMBERS ADVERTISING
FOR RENT
Pleasanton office for rent at Signature Center.

Share space with estate attorney James J. Phillips.
Call or email him at mail@jamesjphillips.com 463-1980.

ATTORNEY SERVICES
DIGITAL TRANSCRIPTION AVAILABLE
Need a pleading typed up quickly? Need an Attachment to Judgment typed
up right away? Have correspondence that just can’t wait? Dictate from the
comfort of your office or home -- download it from your computer to mine!
Over 27 Years Experience | Quick Turn-Around Time | References Available
Member of LAVLPA | CONTACT: LIZ PRISTIA at (925) 980-0950 or
EMAIL: lpristia@comcast.net
THE OTHER BAR
Free confidential assistance to lawyers, judges, paralegals and law students
with substance abuse problems. Weekly Other Bar 12-Step Meetings are held
in many areas, and others are being established. For times and locations, or
to start a meeting in your area, contact the number or website below.
Provider of Certified MCLE Instructors
Confidential Hotline: (800) 222-0767 • www.otherbar.org

REFERRALS
PERSONAL INJURY REFERRALS REQUESTED
Over 25 years experience representing injury victims. Practice dedicated solely
to Personal Injury. Each client given prompt, courteous attention. Please call
Mark V. Murphy, Attorney, we have both Antioch and San Ramon Offices
Call 925-552-9900.
Referrals sought for: Debt collection,
judgment enforcement, creditors’ rights cases
Pleasanton attorney. Fully experienced in all aspects of debt collection cases,
creditors’ rights cases, judgment enforcement, and related matters. We succeed
in enforcing judgments and debts where others fail. Designated a Certified
Specialist in Creditors’ Rights (American Board of Certification). Designated
a Super Lawyer of Northern California (Law & Politics Magazine). Also
experienced in complex business litigation and complex commercial litigation. More than 27 years of civil litigation experience. Free initial telephone
consultation. Call Stephen G. Opperwall at (925) 417-0300, or e-mail to
steve.opperwall@comcast.net

Any EACBA member wishing to place
a classified ad in the Flim Flam may
do so for no charge by emailing
cynthia@brownlawcpa.com.
Ads will be published on a space
available basis and a publication date cannot be guaranteed. Ads for law
office related materials will have
publication priority.
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REAL ESTATE SERVICES
Have a real estate question?
Don’t wait.
Call Farida.
Farida Chapman, Realtor
925-784-2524
www.FChapman.com
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Executive Summary:

Upscale Fresh Seafood Dining on San Francisco’s Waterfront
6200 Stoneridge Mall Rd, #300
Pleasanton, CA 94588
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I remember going to Scoma’s as a young child and although I have since graduated from buttered saltines to a buttery
chardonnay as a pre-dinner distraction, Scoma’s continues to impress. Scoma’s Restaurant is a must-visit for upscale
seafood in an ocean-front setting. Surrounded by fishing boats on the Fisherman’s Wharf, just a block south of touristy
Pier 39, Scoma’s offers beautiful bay views from all sides, including views of Alcatraz and the Golden Gate Bridge.
Scoma’s started in 1965 when brothers Al and Joe Scoma took over a six-stool coffee shop on Pier 47. Using their
mother’s recipe collection, the Scoma brothers’ humble café is now a 350-seat restaurant, serving more than 450,000
guests annually. Scoma’s has its own Fish Receiving Station on the pier, which allows public viewing of wild salmon
and local Dungeness crab as it is off-loaded from the boats and prepared for the kitchen.
I wandered into Scoma’s on a Sunday night with no reservation and although it looked crowded, we were seated in
about 15 minutes. We spent this time in one of the two old-fashioned bar areas, where a seasoned bartender remembered how to make a Pink Lady cocktail.
We were seated in an area in which everyone was packed in like sardines, but the excellent and friendly service, views
of the water and exquisite food made up for the mild discomfort. We were immediately served fresh but not warm
sourdough bread with butter, which had a wonderful “only in San Francisco” sourdough flavor. We started with a
rich and creamy lobster bisque. I had the Seafood Salad, which was a hearty and filling plate of mixed greens covered
in super fresh smoked salmon, prawns, Dungeness crabmeat, and bay shrimp in a balsamic dressing. My dining
companion had the Broiled Alaskan Halibut Tapenade, which was delicate and flavorful, with a side of fresh olive and
caper tapenade. It came with garlic mashed potatoes and fresh sautéed spinach.
Scoma’s has a good wine selection - from the affordable to the superlative. We had a bottle of dry rosé for under $40
which did not disappoint. Scoma’s is best known for its crab cakes and cioppino, but also offers a wide variety of food
offerings: salads, appetizers, risottos, pastas and steak, not to mention the fresh and sustainable fish and shellfish. It
also offers sandwiches for the budget-minded.
Scoma’s offers lunch and dinner daily and has Prix-Fixe Dinner available daily from 5 pm for $39 per person. It also
operates a restaurant in Sausalito by the same name.
~ Jennifer E. Henry, Esquire
Lozano Smith • 2000 Crow Canyon Place, Suite 200 • San Ramon, CA 94583 • (925)302-2010

Eastern Alameda County Bar Association
c/o – Law Offices of Cynthia L. M. Brown
6200 Stoneridge Mall Road, Suite 300
Pleasanton, California 94588

Karen Heller Berdy
Patrick A. Gunn
Tod Gurney
Richard Korb
Michael E. Kyle
Bench/Bar Liaison
Catosha Woods

page seven

