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As we head into our summer
break I reflect upon the first half
of the year. Our membership has
grown to an all time high, and we
have had impressive attendance
at our 2009 luncheons. Although
I have not been able to personally attend most of our meetings,
I have only heard outstanding
reviews about the guest speakers who have joined us thus far.
In May, we have the pleasure of
seeing the Amador Valley High
School Trial Team perform their
award winning Trial Skills 101
as a thank you for the support
that we provided them in their
journey towards the State Finals for the Mock Trial Competition. What an opportunity for
our attorneys to speak words of
encouragement into the lives of
these incredibly talented young
students who will be practicing

next to us in the years to come.
These are the chances to plant
a seed of expectation and excitement that will fuel their motivation in the years they spend
headed towards the Bar.

our Flim Flam. There are many
areas of the law and many common issues that our attorneys
deal with that may be your particular expertise or you may
have experience with. In that
case, sharing with our members
helps increase the knowledge
and quality of our Bar Association as a whole, as well as alerting members of which attorneys
they should be directing clients
to when a particular issue arises.
If you are interested in submitting
an article please email our Flim
Flam editor, Cynthia Brown, at
Cynthia@BrownLawCPA.com.

I hope that the summer months
bring well needed breaks for
many of you and that we are
able to come back refreshed in
the fall. As always, please contact any of our board members
with your requests for speakers
or topics you would like to see
in the remaining months of 2009
and/or any services that you
would like our Bar to provide its
members.
Until next time -- enjoy the practice of law!
Lastly, I would like to invite members to write and submit articles
that you think everyone could
benefit from for the fall issues of

Article
Submission
We are looking for articles
for our Sept. 2009 Issue
(and every other issue for
that matter) of Flim Flam.
We welcome any member
to submit an article, story,
ad, or any other kind of
column idea. If interested,
please email your submission to our Editor, Cynthia
Brown.
cynthia@brownlawcpa.com
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RECAP: Tri’ing to Make a Difference

Ugh.

by Steve R. Sherman

Last November, as many of you know I participated in Ironman
Arizona. Your EACBA Board turned my participation into a fundraising opportunity to help Araceli Canales and her two young children, Melissa and Gabriel, escape an abusive situation. Although
people have heard of the term “Ironman”, or have seen Hawaii
Ironman Championship on TV, we don’t usually ever come across
someone who has actually done one. People know I’m just a local attorney, husband, and father of two kids. So I frequently get
asked, “how do you find the time to train for an Ironman?” So here
is my answer.
I was already doing 5 workouts a week during the winter and 5 – 9
workouts a week during the warmer months. So I might run in the
mornings 3 days a week, swim 3 times a week at lunchtime, and
ride 2 or 3 times a week. Getting ready for Ironman (IM) meant
increasing the number of workouts, so I was frequently doing 11
– 12 workouts per week.
Most people are surprised to learn that I was not really increasing
the distance of the workouts I did during the week. So my weekday runs were around 1 hr. at a medium pace. My long runs were
on the weekend. That was tough. Those runs lasted from 2 – 3
hrs. mostly up on the Pleasanton ridge. (And then I would rush
home, shower, and head over to coach the Amador Mock Trial
pretrial attorneys).

I followed an IM “plan” from a triathlon club. There were some
“recovery weeks” with less and/or shorter workouts. Those were
much appreciated. I was pretty fortunate in that I didn’t suffer any
injuries during my training. Plenty of “tweaks” here and there, but I
was doing pretty well heading into the race. Mostly just tired, physically and mentally. Every morning I’d get out of bed and shuffle
over to the bathroom thinking “I can barely move; there’s no way
I can run or bike today”. Then I’d move around a little more, do
some light stretching, and I’d be good to go. Then about a week
before the race, I developed a sore throat and cough. Figures.
Anyway, many of you have already heard or read that, yes, I did
finish IM Arizona. My time was 12:47:08. I had wanted to break
13 hrs. and to feel relatively ok at the end. I met those goals. I
certainly had some “issues” during the race, but that is what IM is
all about – dealing with and overcoming issues.
But what many of you missed was the fundraising presentation we
made to Araceli Canales. It was very moving to hear her tell her
story of overcoming her “issues”, starting over, and continuing her
education to improve her life and those of her children. Many tears
were shed. She said she was inspired by what I had done, and
what our EACBA members had done for her and her family. So it
really went full circle: I was inspired to try to help out her situation,
and she was inspired by those efforts to continue to better her situation. So it was really nice to see a story with a happy ending.

Swimming is comparably the “easy” part of an IM. Why? Because
even if you’re relatively new to swimming, you’re only going to be
swimming for about 1 ½ hrs. That’s short compared to 6 ½ hrs. of
riding and 5 hrs. of running. So my swimming didn’t really change:
still 3 days a week. Every now and then, I convinced my wife, Jan,
to do a lake swim at Shadow Cliffs with our wetsuits. (She cheated
and wore fins).
As for biking, my rides during the week were pretty manageable:
about 1 – 1 ½ hrs. My weekend rides, however, were very long:
typically 4 – 6 hrs. I can usually cover 70 – 85 miles in that time. I
give lots of credit to my wife, and friends Jim Ott and Jerry Pentin.
They rode most of the long rides with me, or at least portions of
them. For example, my friends rode the first 40+ miles with me,
and then my wife met me and rode the next 40+ miles. Jan also
drove to meet us a couple times to give us fresh water bottles,
Power Bars, etc.
But riding 5 – 6 hrs. on Sunday after having run 2 – 3 hrs. on Saturday was - - uh - - tough. And, to make matters worse, I would
usually tack on a 20 – 40 minutes “transition run” right after finishing the bike ride to get used to the “feel of running on tired legs”.

page two

Manufacturers & Distributors Beware:
If you don’t have a written contract with your
sales representatives, you may be liable for
treble damages and attorney’s fees.
By Richard E. Korb, Esq.
In 1990, the California Legislature gave wholesale independent
sales representatives a generous gift. Specifically, the Legislature
enacted the Independent Wholesale Sales Representatives Contractual Relations Act1 (“WSRCRA”), providing for the recovery of
treble damages and attorney’s fees in appropriate cases against
manufacturers and distributors who either are delinquent in commission payments to their independent representatives, or who fail
to have a written contract in place. Despite the substantial “bite”
provided by the WSRCRA, it has fallen under the radar screen of
many practitioners in this arena. This article will examine the legislative history and intent of the WSRCRA and analyze the criteria
for awarding treble damages.
In passing the WSRCRA, the legislature was not shy about its
intent: It “declared” that the purpose of the legislation was to offer “unique protection” to wholesale independent sales representatives (“sales representatives” or “REPS”) in recognition of their
role as a “key ingredient” to the California economy:
The Legislature finds and declares that independent wholesale sales representatives are a key ingredient to the California economy. The Legislature further finds and declares the
wholesale sales representatives spend many hours developing their territory in order to properly market their products,
and therefore should be provided unique protection from unjust termination of the territorial market areas. Therefore, it
is the intent of the Legislature, in enacting this act to provide
security and clarify the contractual relations between manufacturers and their nonemployee sales representatives. (California Civil Code, § 1738.10) (emphasis added).
To further its intent, the Legislature took several bold steps to protect independent sales representatives2: First, they required that all
contracts between a manufacturer, “jobber” or distributor,3 on one
hand, and a sales representative, on the other, must be in writing.4
Second, they outlined a broad range of terms and conditions that
each contract must contain to comply with the statute.5 Third, they
provided that any manufacturer, jobber, or distributor who willfully
fails either to have a written contract with sales representatives or
who fails to pay earned commissions under such contract “shall”
be liable to the sales representative for treble actual damages.6
Fourth, they mandated that in the event a sales representative
prevailed in an action to recover commissions, he or she would be
entitled to reasonable attorney’s fees and costs.8
The WSRCRA (and similar legislation in other states) was enacted
in response to a disturbing nationwide pattern, whereby manufacturers or distributors would withhold earned commissions from
terminated sales representatives in order to gain a significant economic advantage. The sales representative would essentially be
left with two choices: 1) undertake a costly and time-consuming
lawsuit in order to recover the commissions due, or 2) accept an
unfavorable settlement consisting of only a portion of the commissions due. If a sales representative chose to sue, he would be
at an immediate disadvantage since he would necessarily incur
attorney fees and court costs in order to recover the commissions
due and quite often the essential terms of the agreements were
verbal posing a proof problem in court. Even if the litigation were
successful from the sales representative’s standpoint, the sales
representative would presumably be left with an amount substan-

tially less than the actual amount of the commissions which were
due. By including sections 1738.15 (treble damages) and 1738.16
(attorney’s fees and costs), the Legislature has essentially leveled
the playing field between sales representatives and principals. It is
now possible for a sales representative to have a “more-than” full
recovery, including treble damages, if forced to bring a lawsuit to
recover the commissions due.
Who Qualifies As A “Wholesale Independent Sales Representatives” Under The Statute?
The statute protects “wholesale independent sales representatives.” This class includes “any person who contracts with a manufacturer, jobber, or distributor for the purpose of soliciting wholesale
orders, and is compensated, in whole or part, by commission.” It
specifically excludes “one who places orders or purchases exclusively for his own account for resale” and further excludes anyone
who “sells or takes orders for the direct sale of products to the
ultimate consumer.”8

1 California Civil Code, sections 1738.10-1738.17
2 California Civil Code, § 1738.12: For purposes of this chapter the following terms have the following meaning:
(a) “Manufacturer” means any organization engaged in the business
of producing, assembling, mining, weaving, importing or by any other
method of fabrication, a product tangible or intangible, intended for resale
to, or use by the consumers of this state.
(b) “Jobber” means any business organization engaged in the business
of purchasing products intended for resale and invoicing to purchasers for
resale to, or use by, the consumers of this state.
(c) “Distributor” means any business organization engaged in offering
for sale products which are shipped from its inventory, or from goods in
transit to its inventory, to purchasers and intended for resale to, or use by
the consumers of this state.
(d) “Chargeback” means any deduction taken against the commissions
earned by the sales representative which are not required by state or
federal law.
(e) “Wholesale sales representative” means any person who contracts
with a manufacturer, jobber, or distributor for the purpose of soliciting
wholesale orders, is compensated, in whole or part, by commission, but
shall not include one who places orders or purchases exclusively for
his own account for resale and shall not include one who sells or takes
orders for the direct sale of products to the ultimate consumer.
3 California Civil Code, § 1738.12 (a)-(c)
4 California Civil Code, §1738.13 and 1738.15
5 California Civil Code, §1738.13
6 California Civil Code, §1738.15
7 California Civil Code, §1738.16
8 CA Civ. Code § 1738.12(e)
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Who Is A “Manufacturer, Jobber, Or Distributor Under The Statute?
The statutory scheme targets manufacturers, “jobbers” and distributors. For purposes of this chapter, a “manufacturer” means any
organization engaged in the business of producing, assembling,
mining, weaving, importing or by any other method of fabrication,
a product tangible or intangible, intended for resale to, or use by
the consumers of this state. A “jobber” means any business organization engaged in the business of purchasing products intended
for resale and invoicing to purchasers for resale to, or use by, the
consumers of this state. A “distributor” means any business organization engaged in offering for sale products which are shipped from
its inventory, or from goods in transit to its inventory, to purchasers
and intended for resale to, or use by the consumers of this state.9
What Constitutes a “Willful” Failure To Enter A Written Contract Or Pay Commissions?
In order to recover treble damages against a manufacturer, “jobber”
or distributor, the sales representative must prove the defendant
acted “willfully.” This is the million dollar question: When does a
manufacturer10 demonstrate a “willful” failure to enter a written contract, or a “willful” failure to pay commissions, as opposed to a mere
failure to do so, such that he becomes liable for treble damages?
Since treble damages are punitive in nature, does a manufacturer
have to act in bad faith” or with “malice or oppression” as required
under California Civil Code 3294 in a tort case?11 Or, does a manufacturer’s mere knowledge that he doesn’t have a written contract
in place with his REPS expose him to treble damages for any unpaid commissions? If a manufacturer or distributor does have a
written contract, does his knowledge that a REP has not been paid
all the commissions that he or she is due under the contract suffice
to render him liable for treble damages?
Unfortunately, despite the passage of 15 years since its enactment,
there is no published opinion in California addressing this issue.
Hence, we will look at the legislative history of the WSRCRA, the
legislative intent based on the wording of the statute itself, and the
interpretation of the term “willful” by our courts in related contexts.
Finally, we will examine how other state statutes have interpreted
similar language.
The Legislative History and Intent of California Civil Code
1738.10 Et Seq.
At first glance, the statute is not particularly instructive in construing the drafters’ intent: An early draft of the Act indicates that the
Assembly Committee reviewing a draft of the bill asked rhetorically:
“Does the author intend that treble damages be awarded if a failure
was non-willful or technical in nature? Should not the bill limit treble
damage liability for ‘willful’ failure to comply with the bill’s provisions?” (Assem. Com. on Judiciary Hearing on Sen. Bill No. 3456
(May 9, 1990), as amended April 30, 1990, p. 3.) There is little commentary beyond these rhetorical questions.
However, when the WSRCRA is examined under the traditional
and widely-accepted rules of statutory construction, the language
of the statute itself coupled with the absence of any commentary
reflecting an intent that the Act’s treble damages provision be available only if a manufacturer acts in bad faith, suggest that the legislative authors did not intend any different or unusual interpretation
of willful for purposes of section 1738.15 than that found in any
dictionary. Nor is there any language in the history to suggest that
treble damages were intended to be levied only in cases where the
conduct was wonton or malicious.

When the California Legislature enacted the WSRCRA, it specifically chose the word “willful” in the language of the Act. It did not
include any language requiring a sales representative to prove that
a manufacturer had acted in “bad faith” although some of the other
state statutes imposing penalties in existence at the time did include such language.
The Legislature’s express use of the word “willful” in the WSRCRA
is paramount in determining whether a showing of bad faith or malice is necessary before treble damages may be awarded under
section 1738.15 of the Act.
When interpreting a statute, the primary goal of a court is to ascertain and give effect to the Legislature’s intent by looking at the
wording of the statute and meaning of those words.12 “Courts look
first to the language of the statute; if clear and unambiguous, they
will give effect to its plain and ordinary meaning.”13 “If the words of
the statute are clear, the court should not add to or alter them to accomplish a purpose that does not appear on the face of the statute
or from its legislative history.”14 Our California Supreme Court has
recently restated these familiar rules of statutory construction:
“Our fundamental task in interpreting a statute is to determine the
Legislature’s intent so as to effectuate the law’s purpose. We first
examine the statutory language, giving it a plain and commonsense
meaning. We do not examine that language in isolation, but in the
context of the statutory framework as a whole in order to determine
its scope and purpose and to harmonize the various parts of the
enactment. If the language is clear, courts must generally follow its
plain meaning unless a literal interpretation would result in absurd
consequences the Legislature did not intend.”15 Because the Legislature did not provide an alternate definition for the term “willful,” in
the statute, it must be presumed that the Legislature intended for it
to have its ordinary and generally understood meaning.
What is the ordinary meaning of the term “willful?” The term “willful”
is found in Black’s Law Dictionary to mean to do an act “voluntarily”
or “intending the result which actually comes to pass; intentional;
not accidental or involuntary.”16
9 CA Civ. Code § 1738.12(a)-(c)
10 When the term “manufacturer” is used, it should be interpreted to
mean manufacturer, jobber, or distributor.
11 Note, CA Civ. Code § 3294 addresses tort actions not arising from
contract: CA Civ. Code § 3294 states: Exemplary damages; when allowable; definitions (a) In an action for the breach of an obligation not arising
from contract, where it is proven by clear and convincing evidence that
the defendant has been guilty of oppression, fraud, or malice, the plaintiff,
in addition to the actual damages, may recover damages for the sake of
example and by way of punishing the defendant.
12 Cal. Code Civ. Proc., § 1859; People v. Gardeley (1996) 14 Cal.4th
605, 621
13 Kimmel v. Goland (1990) 51 Cal.3d 202, 208-209; accord, California
Fed. Savings & Loan Assn. v. City of Los Angeles (1995) 11 Cal.4th 342,
349
14 People v. Knowles (1950) 35 Cal.2d 175, 183; accord, California
Teachers Assn. v. San Diego Community College District (1981) 28 Cal.3d
692, 698.
15 Coalition of Concerned Communities, Inc. v. City of Los Angeles
(2004) 34 Cal.4th 733, 737, 21.)
16 See Black’s Law Dictionary (6th ed.1990) (defining “willful” and “bad
faith”).
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When this definition is compared to the legal definition of “bad faith,”
it is quite evident that there are substantial differences between the
two terms: “Bad faith,” according to Black’s Law Dictionary means:
“The opposite of good faith, generally implying… fraud, or a design
to mislead or deceive another, or a refusal to fulfill some duty or
some contractual obligation, prompted by … [some] sinister motive.”17 The Term “bad faith” does not simply suggest bad judgment
or negligence, but “rather it implies the conscious doing of a wrong
because of dishonest purpose or moral obliquity; it is different from
the negative idea of negligence in that it contemplates a state of
mind affirmatively operating with furtive design or ill will.”18
Comparing these definitions, it is evident that an act committed in
“bad faith” requires the actor to have a “dishonest purpose” or to act
with “moral turpitude,” or “ill-will.” By contrast, an act which is done
“willfully” or on the other hand, is merely an act done intentionally or
purposely, as opposed to accidentally or involuntarily.”
Since the Legislature is presumed to have intended the meaning it
plainly expressed, and the definition of “willful” does not include an
element of “bad faith,” it follows that a sales representative should
not be required to show bad faith by a manufacturer in order to recover treble damages under section 1738.15 of the Act.
Next, in analyzing legislative intent, our courts have said “that although our inquiry begins with the words used by the lawmakers, it
does not necessarily end by giving those words their plain or literal
meaning…. Literal construction should not prevail if it is contrary
to the legislative intent apparent in the statute. The intent prevails
over the letter, and the letter will, if possible, be so read as to conform to the spirit of the act.”19
So what is the spirit of the WSRCRA? Here, we need not look further than the “declared” intent of the California Legislature as expressed in section 1738.10, namely, to offer “unique protection” to
wholesale independent sales representatives in recognition of their
status as a “key ingredient of the California economy.” It follows
that the legislative intent was not simply to make treble damages
recoverable in bad faith cases but, rather, in any case where a
manufacturer’s conduct is intentional or willful or purposeful.
Thus, following traditional statutory construction as to the wording
and spirit of the statute, a manufacturer or distributor should be liable for treble damages for unpaid commissions if it either “willfully”
or “intentionally” fails to provide a written contract to his REPS or if
he willfully or intentionally fails to pay earned commissions under
a written contract.
The Interpretation Of The Word “Willful” By Our Courts In Related Contexts
Despite the fundamental axiom that courts should not venture beyond the four corners of a statute to construe the meaning of a term
unless the statute is ambiguous as to its meaning, as a practical
matter, many courts will do so. While our courts have not interpreted the term “willful” specifically in the context of the WSRCRA,
they have interpreted the term in related contexts. Since WSRCRA
concerns parties engaged in a labor relationship, it is logical to examine how the term “willful” has been interpreted by our courts in
the context of the California Labor Code: “[T]o be at fault within the
meaning of Labor Code section 203, the employer’s refusal to pay
need not be based on a deliberate evil purpose to defraud workmen of wages which the employer knows to be due. As used in section 203, ‘willful’ merely means that the employer intentionally failed
or refused to perform an act which was required to be done.”20
Further, “[m]ore than a decade ago, our Supreme Court held it is
well settled that the terms ‘willful’ or ‘willfully’, when applied in a
penal statute, require only that the illegal act or omission occur
‘intentionally’, without regard to motive or ignorance of the act’s
prohibited character.”21 The statutory concept of willfulness does

not include the moral component, conveyed by such words as
“blameworthy,” “reckless disregard of the rights of the consumer”,
or associated with the terms “oppression, fraud, or malice” required
by section 3294 for the recovery of punitive damages.22 Conduct
can be willful even though it is unaccompanied by “a deliberate
evil purpose.”23 In civil cases, the word ‘willful’, as ordinarily used
in courts of law, does not necessarily imply anything blameworthy,
or any malice or wrong toward the other party, or perverseness or
moral delinquency, but merely that the thing done or omitted to be
done was done or omitted intentionally. It amounts to nothing more
than this: That the person knows what he is doing, intends to do
what he is doing, and is a free agent.”24
Will A Manufacturer’s Willful But Good Faith Conduct Serve As
A Defense To Imposition Of Treble Damages?
Possibly. To avoid civil penalties in other contexts, our courts have
held that willful conduct must not only be in good faith, it must be
based on a reasonable belief in the legality of the action taken.25 In
Kwan, supra, the Court stated on page 185:
“As our Supreme Court recently observed ... courts [generally] refuse to impose civil penalties against a party who acted with a good
faith and reasonable belief in the legality of his or her actions.”26
The key to the defense to civil penalties is the reasonable belief
in the legality of the action taken. From this analysis it follows that
if a Court relies upon the ordinary meaning of the term “willful” to
construe legislative intent, any manufacturer who intentionally or
purposefully fails to pay a REP any earned commissions under a
written contract is liable for treble damages, regardless of whether
he acted based upon a good faith belief that he did not owe the
REP commissions. However, if a Court chose to construe the term
“willful” based on the Barnhill case or based upon the Lusardi standard (denying the imposition of penalties where the conduct, in
issue, is based on a good faith and reasonable belief in the legality
of one’s actions), a Court “could” conclude that a manufacturer’s
willful and purposeful failure to pay a REP earned commissions,
based on a good faith and reasonable belief that he does not owe
a REP any commissions under a written contract, would defeat a
claim for treble damages.
17 Ibid.
18 Ibid.
19 Lungen v. Deukmejian (1988) 45 Cal. 3d 727,735[construing Cal.
Const., Art. V § 5 subd. (b);
20 Barnhill v. Robert Saunders & Co. (1981) 125 Cal.App.3d 1, 7.
21 Hale v. Morgan (1978) 22 Cal.3d 388, 396, cited in Ibrahim v. Ford Motor Co. (1989), 214 Cal.App.3d 878,894.)
22 Ibid.
23 (See Goodhew v. Industrial Acc. Com. (1958) 157 Cal.App.2d 252,
257; Davis v. Morris (1940) 37 Cal.App.2d 269, 274.)
24 May v. New York M. Picture Corp. (1920) 45 Cal.App.396, 404; accord
Goodhew v. Industrial Acc., supra.
25 Lusardi Construction Co. v. Aubry (1992) 1 Cal.4th 976; Kwan v. Mercedes-Benz of North America, Inc. (1994) 23 Cal.App.4th 174.
26 Kwan, supra, citing Lusardi Construction Co. v. Aubry (1992) 1 Cal.4th
976, 996-997; Whaler’s Village Club v. California Coastal Com. (1985) 173
Cal.App.3d 240, 263.
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What If The Manufacturer Has No Written Contract In Place?
If the manufacturer has no written contract in place with a REP,
and the REP sues seeking treble damages under the WSRCRA for
unpaid commissions, would the defendant be able to rely on the
same good faith-reasonableness defense? Under this scenario,
the manufacturer is essentially coming into court with two strikes
against him: a) he has no written contract with the REP as required
under section 1738.13 and; b) he hasn’t paid the REP all earned
commissions, required under section 1738.15.
I would argue that under any interpretation of the term “willful,” a
Court would be far less inclined to find “good faith,” “reasonablybased” conduct in favor of a manufacturer where he fails, in the
first instance, to meet the rudimentary but strict requirements of
providing the REP with a written contract in compliance with section
1738.13 and who then fails to pay earned commissions.
The Interpretation Of Similar Statutes By Courts In Other States
While there have been few published opinions in California since
the passage of WSRCRA, in other states with similarly drafted legislation, manufacturers and distributors have tried to argue that a
showing of bad faith should be required before any type of “penalty” damages are awarded. To support their argument, they have
essentially asked the courts to look outside the express language
of the statute in issue to other legislation providing for punitive remedies in order to determine the Legislature’s intent.
In most out-of-state cases, courts have examined their legislation
on its face to determine if a sales representative must prove that a
principal has acted in bad faith to recover penalty damages.27 Consistent with the language of the California version of the WSRCRA,
most out-of-state statutes provide some form of penalty damages
and require only that a principal’s failure to pay commissions be
intentional, not in bad faith, in order to support a claim for such
damages.28 In particular, of the thirty-two states with related legislation, twenty-six states provide some form of “penalty” damages
that do not require a showing of bad faith.29 Of these twenty-six
states, eighteen provide that a sales representative may recover
treble damages with no cap on the penalty.30 Massachusetts and
South Carolina allow a sales representative to recover up to three
times “the amount of overdue commissions” with no cap on penalty
damages.31 Six other states allow sales representatives to recover
only two times the amount of commissions due, with no cap on the
penalty.32
Conclusion
The weight of statutory and case authority suggests that manufacturers, jobbers and distributors walk a dangerous path if they are
not in full compliance with the WSRCRA. They (and their counsel)
should carefully review their existing contracts to ensure compliance with section 1738.12-1738.15. Moreover, when determining
the amount of commissions due to their sales representatives,
manufacturers should triple check their accounting and the basis
for their calculations to avoid severe penalties.
On the flip side, REPS who do not have a detailed written contract
in place, or who believe that a manufacturer or distributor has not
paid them their fair share of earned commissions, should immediately contact a knowledgeable attorney. These REPS may not only
end up collecting damages, they may recover far more than they
thought possible, and get their attorney’s fees reimbursed as well.

Richard E. Korb is an attorney with JGPC in Pleasanton, CA. A former general counsel for an international public software company,
he has 25 years’ experience representing individuals and companies alike in business and litigation matters. At JGPC, he specializes in commercial transactions and intellectual property litigation.
27 I purposely avoid the term “punitive damages” which is a creature of
tort law and does require a showing of malice, oppression or fraud.
28
29 The states that have enacted sales representative acts are: Alabama
(Ala. Code §§ 8-24-1 to-5 (1993 & Supp. 2000)), Arizona (Ariz. Rev. Stat.
§§ 44-1798 to 1798.03 (1994)), Arkansas (Ark. Code Ann. §§ 4-70-301
to-306 (Michie 1996)), California (Cal. Lab. Code §§ 2751-2752 (West
1995); Cal. Civ. Code §§ 1738.10-17 (West 1995)), Colorado (Colo. Rev.
Stat. §§ 12-66-101 to-104 (2000)), Florida (Fla. Stat. ch. 686.201 (1990)),
Georgia (Ga. Code Ann. §§ 10-1-700 to-704 (Harrison 1998)), Illinois
(820 Ill. Comp. Stat. 120/1-3 (1999)), Indiana (Ind. Code §§ 24-4-7-1 to-8
(1996)), Kansas (Kan. Stat. Ann. §§ 44-341 to-347 (2000)), Kentucky
(Ky. Rev. Stat. §§ 371.370-.990 (Michie 1996)), Louisiana (La. Rev. Stat.
Ann. §§ 51:441-445 (West Supp. 2001)), Maine (Me. Rev. Stat. Ann. tit.
10, §§ 1341-1344 (West 1999)), Maryland (Md. Code Ann., Lab. & Emp.,
§§ 3-601 to-607 (1999)), Massachusetts (Mass. Gen. Laws ch. 104, §§
7-9 (1997)), Michigan (Mich. Comp. Laws Ann. § 600.2961 (West 2000)),
Minnesota (Minn. Stat. § 181.145 (1993)), Mississippi (Miss. Code Ann.
§§ 75-87-1 to-7 (1999)), Missouri (Mo. Rev. Stat. §§ 407.911-915 (2001)),
New Hampshire (N.H. Rev. Stat. Ann. §§ 339-E:1 to : 6 (1995 & Supp.
2000)), New Jersey (N.J. Stat. Ann. §§ 2A:61A-1 to-7 (West 2000)), New
York (N.Y. Lab. Law §§ 191-a to-c (McKinney Supp. 2001)), North Carolina
(N.C. Gen. Stat. §§ 66-190 to-193 (1999)), Ohio (Ohio Rev. Code Ann. §
1335.11 (Anderson 1996 & Supp. 2000)), Oklahoma (Okla. Stat. tit. 15, §§
675-679 (1993)), Oregon (Or. Rev. Stat. § 646.878 (1999)), Pennsylvania
(43 Pa. Cons. Stat. §§ 1471-1478 (1991 & Supp. 2001)), South Carolina
(S.C. Code Ann. §§ 39-65-10 to-80 (Law. Co-op. Supp. 2001)), Tennessee (Tenn. Code Ann. § 47-50-114 (2000)), Texas (Tex. Bus. & Com.
Code Ann. §§ 35.81-86) (Vernon 1987 & Supp. 2001)), Virginia (Va. Code
Ann. §§ 59.1-455 to-459 (Michie 2001)), Washington (Wash. Rev. Code
§§ 49.48.150-190 (Supp. 2001)), and Wisconsin (Wis. Stat. § 134.93
(2000)). In addition to the foregoing states, a number of states, including
Iowa (Iowa Code §§ 91A.1-13 (1996)) and Nebraska (Neb. Rev. Stat. §§
48-1228 to-1232 (1998)), have wage payment statutes which offer some
protection for commissioned sales representatives who are employed by
their principals, as opposed to those who act as independent contractors.
30 These are Alabama (Ala. Code §§ 8-24-1 to-5 (1993 & Supp. 2000)),
Arkansas (Ark. Code Ann. §§ 4-70-301 to-306 (Michie 1996); Cal. Civ.
Code §§ 1738.10-17 (West 1995)), Colorado (Colo. Rev. Stat. §§ 12-66101 to-104 (2000)), Georgia (Ga. Code Ann. §§ 10-1-700 to-704 (Harrison
1998)), Illinois (820 Ill. Comp. Stat. 120/1-3 (1999)), Indiana (Ind. Code §§
24-4-7-1 to-8 (1996)), Kentucky (Ky. Rev. Stat. §§ 371.370-.990 (Michie
1996)), Louisiana (La. Rev. Stat. Ann. §§ 51:441-445 (West Supp. 2001)),
Maine (Me. Rev. Stat. Ann. tit. 10, §§ 1341-1344 (West 1999)), Maryland (Md. Code Ann., Lab. & Emp., §§ 3-601 to-607 (1999)), Mississippi
(Miss. Code Ann. §§ 75-87-1 to-7 (1999)), New Hampshire (N.H. Rev.
Stat. Ann. §§ 339-E:1 to :6 (1995 & Supp. 2000)), Ohio (Ohio Rev. Code
Ann. § 1335.11 (Anderson 1996 & Supp. 2000)), Oregon (Or. Rev. Stat. §
646.878 (1999)), Tennessee (Tenn. Code Ann. § 47-50-114 (2000)), Texas
(Tex. Bus. & Com. Code Ann. §§ 35.81-86) (Vernon 1987 & Supp. 2001)),
and Wisconsin (Wis. Stat. § 134.93 (2000)).
31 See Mass. Gen. Laws ch. 104 § 9 (1997); S.C. Code Ann. § 39- 6530(1) (Law Co-op. Supp. 2001).
32 These are Florida (Fla. Stat. ch. 686.201 (1990)), Kansas (Kan. Stat.
Ann. §§ 44-341 to-347 (2000)), Minnesota (Minn. Stat. § 181.145 (1993)),
New York (N.Y. Lab. Law §§ 191-a to-c (McKinney Supp. 2001)), North
Carolina (N.C. Gen. Stat. §§ 66-190 to-193 (1999)), and Pennsylvania (43
Pa. Cons. Stat. §§ 1471-1478 (1991 & Supp. 2001)).
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MEMBERS ADVERTISING
FOR RENT

ANNOUNCEMENT

Pleasanton office for rent at Signature Center.

Legal Specialist Exam Scheduled for August

Share space with estate attorney James J. Phillips.
Call or email him at mail@jamesjphillips.com 463-1980.

ATTORNEY SERVICES
DIGITAL TRANSCRIPTION AVAILABLE
Need a pleading typed up quickly? Need an Attachment to Judgment typed
up right away? Have correspondence that just can’t wait? Dictate from the
comfort of your office or home -- download it from your computer to mine!
Over 27 Years Experience | Quick Turn-Around Time | References Available
Member of LAVLPA | CONTACT: LIZ PRISTIA at (925) 980-0950 or
EMAIL: lpristia@comcast.net
THE OTHER BAR
Free confidential assistance to lawyers, judges, paralegals and law students
with substance abuse problems. Weekly Other Bar 12-Step Meetings are held
in many areas, and others are being established. For times and locations, or
to start a meeting in your area, contact the number or website below.
Provider of Certified MCLE Instructors
Confidential Hotline: (800) 222-0767 • www.otherbar.org

The exam to become certified as a legal specialist will be administered Aug. 9.
The State Bar certifies specialists in 11 fields of law: admiralty and maritime,
appellate, bankruptcy, criminal, estate planning, trust and probate, family,
franchise and distribution, immigration and nationality, legal malpractice,
taxation and workers’ compensation law.
Currently there are 4,200 legal specialists in California.
In addition to passing the exam, specialists must demonstrate a high level
of experience in the specialty field, fulfill ongoing education requirements,
and be favorably evaluated by other attorneys and judges familiar with their
work. Certification lasts for five years.
To obtain complete information and to register for the exam, go to
CaliforniaSpecialist.org.
The registration deadline is June 26. The fee is $300 for
writing or $350 if using a laptop. The exam will be given at the Westin at
San Francisco Airport or the Marriott in downtown Los Angeles.

REFERRALS
PERSONAL INJURY REFERRALS REQUESTED
Over 25 years experience representing injury victims. Practice dedicated solely
to Personal Injury. Each client given prompt, courteous attention. Please call
Mark V. Murphy, Attorney, we have both Antioch and San Ramon Offices
Call 925-552-9900.
Referrals sought for: Debt collection,
judgment enforcement, creditors’ rights cases
Pleasanton attorney. Fully experienced in all aspects of debt collection cases,
creditors’ rights cases, judgment enforcement, and related matters. We succeed
in enforcing judgments and debts where others fail. Designated a Certified
Specialist in Creditors’ Rights (American Board of Certification). Designated
a Super Lawyer of Northern California (Law & Politics Magazine). Also
experienced in complex business litigation and complex commercial litigation. More than 27 years of civil litigation experience. Free initial telephone
consultation. Call Stephen G. Opperwall at (925) 417-0300, or e-mail to
steve.opperwall@comcast.net

ANNOUNCEMENT
Access to Justice Award Nominations Sought
The California Commission on Access to Justice is seeking nominations
for the 2009 Benjamin Aranda III Access to Justice Award. The honor is
presented annually to a trial judge, appellate judge or commissioner who
deserves recognition for efforts to improve access to the judicial system for
low- and moderate-income Californians.
The award is given by the Judicial Council, the State Bar and the California
Judges Association.
The deadline for submission of nominees is May 1.
Complete details are available at calbar.ca.gov>about the bar>awards>aranda
or by contacting Chris Zupanovich at 415-538-2534 or chris.zupanovich@
calbar.ca.gov.
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Any EACBA member wishing to place a classified ad
in the Flim Flam may do so for no charge by emailing cynthia@brownlawcpa.com. Ads will be published
on a space available basis and a publication date cannot
be guaranteed. Ads for law office related materials will
have publication priority.
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Restaurant Review
Bridges
44 Church Street, Danville • 925-820-7200
www.bridgesdanville.com

Executive Summary:
Chic Dining in Charming Downtown Danville
Famous for “appearing” in the Robin Williams movie “Mrs. Doubtfire,” Bridges offers a relaxing upscale retreat from
the bustling boutique shopping and cruising that occurs on Danville’s picturesque Main Street. At the entrance,
guests are greeted by a well-landscaped atrium, with a vine-covered walkway, cozy patio and natural granite waterfall.
The spacious interior is an urban-casual and relaxing setting, with terracotta-colored walls, high arched cedar ceilings,
and sleek chrome and glass furnishings. In warmer months, you can dine outside in the romantic Japanese maplelined patio. When I arrived, there was a large noisy party in the main dining area so I decided to eat in the lounge,
which offers floor to ceiling window views of the tranquil atrium.
Chef Kevin Gin uses the fresh ingredients, creating imaginative California cuisine with European and Asian influences. Bridges also has an extensive wine list. I tried the Roderer Brut “sparkling wine” which was crisp and refreshing,
and then a glass of local dry rose which was perfect. Next, I tried the mussels, which were large and meaty and came
in a rich Thai-curry sauce that was wonderful for dipping the fresh bread in. I also sampled the tender and delicious
Grilled Bistro Steak with Cognac – Shallot Butter, which was garnished with a sprinkling of applewood smoked bacon, edamame, potato hash and microgreens. I had to try the Truffled Macaroni & Cheese, which sounded intriguing. It was rich and buttery, but the pungent truffle essence overpowered the more delicate cheese flavor. The sautéed
fresh green beans did not disappoint. A lot of attention was put into grilling them, with a delicate balance of salt, oil
and crispness; they were not just your overcooked, drowning-in-butter filler that most restaurants serve. For dessert I
had the rich pound cake sprinkled with strawberries and topped with freshly-made whipped cream.
Bridges is a good place to celebrate a special event with a nice dinner, have a casual lunch on the patio, or meet friends
for cocktails in the lounge. Mindful of the economy, Bridges offers several options for the downsized masses: free valet parking, Happy Hour $6 “small plate” appetizers like Warm Phyllo Wrapped Brie Cheese with Truffle Honey, several wines, beers and cocktails for $5 or less, and a 3-course prix fixe menu for $27, which is available every night.
~ Jennifer E. Henry, Esquire
Lozano Smith • 2000 Crow Canyon Place, Suite 200 • San Ramon, CA 94583 • (925)302-2010
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