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“It has always seemed strange
to me that in our endless discussions about education so little
stress is laid on the pleasure of
becoming an educated person,
the enormous interest it adds to
life.” – Edith Hamilton
I recently had the opportunity to
act as a presiding judge for the
high school Mock Trial Competition. It was amazing to see teens
excited about presenting their
case in a real Courtroom. Their
commitment to preparation was
truly impressive. However, the
thing that struck me most was
the genuine interest that they
conveyed informally through
their questions to me before
the competition began. The students were curious about how
I became a lawyer, how long it
took, whether I liked the practice of law, and what is was like.
They were quick to let me know
about their intentions to attend
law school and someday get to
do “the real thing.” You could see
them hanging on my words when
I shared how, although college,
law school and the bar exam
seem infinitely far away, the time
passes so quickly and how the
prize of practicing law is worth
all of the time and effort they
will spend over the next several
years.
Teachers, parents, counselors,
and professionals constantly
stress the importance of getting a
good education to children, however, that information often falls
on the deaf ears of youth who do
not yet have a point of reference
for what an education actually
leads to. I believe that a single
encounter between a teen and
a passionate adult sharing the

excitement they experience by
engaging in their profession can
result in a life that is redirected
on a path towards success. This
encounter can provide that point
of reference for a child to rely
on through their exams, applications, interviews, internships,
and so on and so on. It becomes
the embodiment of the boring
information that well meaning
adults have been trying to instill
for years.

to work directly with youth who
are headed towards trouble.
Not only do attorneys represent
these children but they can serve
as a role model and a reason for
these youth to change the direction in which they are headed.
For more information contact the
CAAP managing attorney, Susan
Kleebauer, at (510) 302-2202.
For information on volunteering as a Judge or Scorer for
Mock Trial Competition, contact Jenny Keystone, Alameda
County Office of Education Mock
Trial Attorney-Judge Coordinator, 510.206.7366 / Mokstone@
gmail.com.

Alameda County provides many
outlets for attorneys to influence
youth through our profession. I
have provided a few examples
of programs that I have personally been involved with or am
familiar with. They include: The I encourage every single one of
Tri-Valley Youth Court; CAAP; us to get involved with the next
and Mock Trial.
generation of attorneys and legal
professionals. There are many
Tri-Valley Youth Court is an al- creative ways for us to get a hold
ternative to the Juvenile Justice of young people who are beginSystem where local attorneys ning to prepare, or need to begin
serve as Judges for youth who preparing, for their futures now.
have committed misdemeanor If only one of you who reads this
crimes and have been given the article shares his/her story with
opportunity to participate in this even one youth who is inspired
program with advocates and ju- by the life that you get to lead
ries of their peers. These mini-tri- as a result of your commitment
als are held during the evenings to your own education and just
in the courtrooms at the Pleas- pursuits, this article will have
anton Courthouse. For further changed the course of history for
information on getting involved the better.
you many contact Diane Jeronimo at dianejeronimo@trivalleyy- I would like to thank Dr. Chrisouthcourt.com.
topher Flannery for sharing his
passion for the study of rhetoric
The Alameda County Bar As- and the practice of law in a way
sociation offers the Criminal that ignited a motivation in me
Court Appointed Attorneys Pro- that continues to burn today.
gram (CAAP) where attorneys
represent minors charged with Until next time…enjoy the pracmisdemeanor crimes when the tice of law!
public defender is restrained by
a conflict of interest. This provides attorneys the opportunity
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“NOTICES OF UNAVAILABILITY”
– FACT OR FICTION?
By Robert B. Jacobs

After having been served with several Notices of Unavailability
by opposing counsel , I became curious about the legal effect
of such a document. The forms of unavailability notices that I
received typically indicated the dates on which counsel would
be out of town and warned the other parties to the litigation
that they could be sanctioned pursuant to Tenderloin v. Sparks
(1992) 8 Cal. App. 4th 299 if they intentionally took any action
that would require a response during an absence without good
cause. However, I had never seen any statute or rule of court
that provided for such notices to be sent.
Tenderloin involved a plaintiff’s attorney who, after being notified that opposing counsel would be out of town for two and
a half weeks, set three discovery motions for hearing, served
two of the opposing parties with trial subpoenas requiring their
appearance, and set three depositions, all to take place during
the period of opposing counsel’s absence. Due to all of this,
defense counsel bought a one way ticket home, ending her
vacation early. The Court of Appeal upheld a sanction award
against plaintiff’s counsel under C.C.P. §128.5 for engaging in
bad-faith tactics intended solely to harass opposing counsel.

value may be in providing notice to opposing counsel that the
attorney giving notice is out of town. Such a Notice may have
the practical effect of getting opposing counsel to not notice
depositions or take other actions while the noticing counsel
is absent, but if counsel receiving the notice nevertheless decides to take such actions, then failure by the absent counsel
to timely respond can only be done at the risk of the absent
counsel.
The Law Office of Robert B. Jacobs provides legal services in the
areas of Construction, Business, and Real Estate Law. The office
is located in Pleasanton, California. Comments can be sent to
Robert B. Jacobs at Bob7@RBJLaw.com.

Although nothing in Tenderloin suggested that a Notice of Unavailability was required or even appropriate, many attorneys
began filing them with the superior court in addition to serving
them on opposing counsel. The courts apparently accepted
them for filing. However, the case of Carl v. Superior Court
(2007) 157 Cal. App. 4th 73. involved an attorney who tried to
stretch the Tenderloin concept – and indeed did stretch it – to
its breaking point. The petitioner in Carl filed a statement of
disqualification against the trial judge and eight days later filed
a Notice of Unavailability, indicating that he would not be able
to respond to anything for the next month. Within the requisite
ten day period, the trial judge responded to the statement of
disqualification by issuing an order striking the statement as
untimely. Two months later, the petitioner filed a petition for writ
of mandate, seeking to overturn the trial judge’s ruling on his
disqualification statement. The petitioner argued that the 10day period to file his petition should have began to run from
the time he was once again available, as his Notice of Unavailability should have prevented the trial court from filing its order
striking his statement of disqualification.
Even though the Court of Appeal could have rejected the petition on other grounds, it chose to publish its discussion of the
petitioner’s argument under Tenderloin in order to announce
that a Notice of Unavailability is not a fileable document, but
is something that has simply been “made up” by attorneys. A
litigant cannot “unilaterally call a litigation time-out,” the court
ruled. Moreover, while counsel may be sanctioned for willfully taking unfair advantage of an opponent’s unavailability, a
“Notice of Unavailability” is not a fileable document under the
Rules of Court.
Counsel clearly don’t have the ability to unilaterally adjust the
court’s schedule by filing such a notice. But does counsel have
the ability to modify, or adjust, discovery or other deadlines between counsel? Probably not. The Court of Appeal noted (correctly) that the Notice of Unavailability has just been “made
up.” But if there is to be any value to such a Notice, then such

page two

• February MCLE Luncheon
Friday, February 20, 2009

Speaker: Pleasanton Attorney Robert B. Jacobs.
This program will cover the foreclosure crisis being experienced
in California, and particularly the Bay Area.
Bob, like many of us, has received numerous calls from clients
and prospective clients with plaintive requests for help in dealing with this phenomenon. He has handled cases involving both
judicial foreclosures as well as non-judicial foreclosures. Bob will
discuss the differences between the two forms of foreclosures,
the procedural steps in both varieties, the legal effects on the
homeowners’ rights resulting from the process, strategies for coping with the process and counseling the client immersed in the
process. Bob is a Tri-Valley resident where he lives with his wife
and children, and in his “spare time” writes a weekly column for
the Bay Area News Group’s local publication, “Law of the Land”
featuring news and views on real estate matters.
Please RSVP no later than Wednesday, February 18, 2009 to
Pat Parson at eacbalaw@aol.com or by phone message to Pat
at 510-581-3799.

• March MCLE Luncheon
Friday, March 20, 2009
Speakers: Shane Ford, Esq., and Frederick Hertz, Esq.
This program will cover current state of the Same Sex Marriage
Law and the Implications of Prop. 8.

LUNCHEONS ARE HELD:
Pleasanton Hilton
12:00 Noon to 1:30 pm.
Cost of lunch is $25 for members, $30 for non-members and
$20 for staff. Payment is collected at the door.
One hour of MCLE credit.
EACBA certifies that it is a State of California approved MCLE provider.

Incentive Stock Options and
the Alternative Minimum Tax:
New Relief for Taxpayers

Thus, taxpayers whose ISO-AMT tax liability resulted in a longterm unused minimum tax credit amounts may claim a total credit
of 100% of the tax, penalties, and interest paid prior to October 3,
2008, attributable to the exercise of incentive stock options that
resulted in those liabilities, over a two-year period.

by Cynthia L. M. Brown

One of the questions I hear every tax season is, “Why can’t we just
have a flat tax system?” What many people don’t realize is that
we already do have a flat tax system: it’s called the Alternative
Minimum Tax and it is one of the most widely despised aspects of
American tax law.
The Alternative Minimum Tax (“AMT”) came into being in the late
1960s and early 1970s with the worthy goal of ensuring that all
taxpayers pay their fair share of taxes. While that purpose sounds
good, certain flaws the AMT caused unintended hardships for
many taxpayers, most especially those who exercised Incentive
Stock Options (“ISOs”).
To give some background, the exercise of an ISO is generally
tax-free for regular tax purposes, provided certain holding requirements are satisfied. However, for purposes of calculating the AMT,
the excess of the fair market value of the stock on the ISO exercise
date over the exercise price is income and is reflected in the AMT
calculation. As a result, employees of large and small companies
in all types of industries found themselves with tax bills up to and
exceeding 300 percent of their salaries due to an unintended flaw
in the tax code that imposed AMT on phantom “income” they never
received. Almost nobody saw this coming. In many cases, families were unable to pay their tax bills – leading the IRS to seize
their houses and savings and garnish their wages.
In general, the AMT tax liability arising from certain adjustment
items – including the exercise of an ISO – will generate a minimum tax credit that can be used against the regular tax in later
years, because this is after all intended to be a form of “flat tax.”
Unfortunately, the availability of the AMT credit is subject to some
significant restrictions and phase-out based on adjusted gross income. To many taxpayers, who had suffered ruinous AMT-ISO
tax liabilities but still reported a large and nearly useless “credit
carry forward” on their tax returns each year, this just added insult
to injury.
New tax law provisions enacted in late 2008 are designed to offer
real help for taxpayers who were caught by the AMT-ISO provisions.
On October 3, 2008, the Emergency Economic Stabilization Act of
2008 was enacted, and includes genuine relief for taxpayers with
ISO-AMT liabilities. First, the Act requires the abatement of any
tax liability attributable to the requirement to include amounts in
alternative minimum taxable income due to the exercise of the ISO
for taxable years ending prior to January 1, 2008, as well as related penalties and interest (yep, you read that right!) to the extent
that the liability remains unpaid as of October 3, 2008. Second,
the Act accelerates the allowance of the long-term unused minimum tax credit allowing up to 50% of such amount to be a refundable credit for the 2008 and 2009 tax years. Third, the Act allows
taxpayers a minimum tax credit for the 2008 and 2009 tax years
that is refundable if not otherwise allowable in reducing current tax
liability, equal to 50% of the related interest and penalties paid by
the taxpayer prior to October 3, 2008, attributable to the exercise
of incentive stock options.

To make matters even better, the IRS reports that it has identified
taxpayers affected by this recent legislation and generally is not
collecting on such accounts, pending analysis the applicable tax
liabilities and abatement of appropriate amounts.
I need to add one of those “kids, don’t try this at home” kinds of
warnings at this point. The AMT can be very complicated, and as
a consequence AMT relief can also be very complicated. My best
advice is to seek assistance from qualified tax counsel, especially
when large amounts are involved.
Cynthia L. M. Brown, your Flim Flam editor, has a day job working as an Attorney and a Certified Public Accountant, practicing
in the areas of Taxation and Estate Planning, with offices at 6200
Stoneridge Mall Road, Suite 300, Pleasanton • (925) 461-1944 •
www.BrownLawCPA.com

Enforcing Judgments & Debts
in a Bad Economy
by Stephen G. Opperwall

I recently joined the EACBA. When I joined, I asked if the EACBA
would add two practice areas to the web page since they are a
large part of my practice. The two practice areas of mine that are
now also found on the EACBA web site (under the “Services” link)
are: Debt Collection; and Creditors’ Rights and Remedies.
I am one of only eight attorneys in California who have earned the
designation of Certified Specialist in Creditors’ Rights. This designation is from the American Board of Certification, an organization
that is accredited by the State Bar of California to certify attorneys
as specialists in creditors’ rights law and in bankruptcy law.
As attorneys, many of us are owed money by former clients. Is it
a good idea to sue a former client to collect that debt? It depends
on a number of factors. Lawsuits by attorneys to collect fees
owed by former clients will sometimes result in a Cross-complaint
for malpractice (even when there is no factual basis for a malpractice claim).
As attorneys, we also get inquiries from our clients (and from
friends, relatives, and people who know that we are an attorney)
asking what we think they should do about a debt that they are
owed, or asking for a referral to an attorney who specializes in that
area of law.
When I get asked about a debt collection matter, my first question
is usually: How much is owed? If the answer is $7,500 to $10,000,
I usually suggest that the person consider going to Small Claims
Court.
I also ask questions about subjects such as: the nature of the debt
(i.e., contract or something else), the documentation that supports
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“Enforcing Judgments” continued on Page 4

“Enforcing Judgments” continued from Page 3

Deeds of Trust – Test Your Knowledge
By Robert B. Jacobs

If there’s one thing we know, it’s that the law is constantly changing. If there’s another thing we know, it’s that the law is exceedingly
complex.
Here’s an interesting hypothetical situation. Suppose a client has
a claim against a defendant. The claim could be for anything –
personal injury, contract claim, or a debt of any kind. If the client
reaches a settlement with the defendant, then a payment would
normally be made. If the defendant lacks the ability to pay the entire
settlement, then the Client may agree to a payment over time. One
possible way to secure payment over time is use of a promissory
note and deed of trust.

the debt, the age of the debt, the relationship between the debtor and
the creditor, the debtor’s financial ability to pay, the likelihood that the
debtor will concede or dispute the debt, the creditor’s willingness to
sue, and (of course) the creditor’s ability to pay an attorney.
In many cases, filing a lawsuit and getting a Judgment are the easy
part of the case. The difficult part of the case is often in knowing
and properly using the myriad of post-judgment procedures (writs,
levies, liens, examinations, special orders, etc.) to turn the judgment into cash. This is the area where a creditors’ rights specialist
will often succeed where others will fail.
It is also important to know what information will be useful in enforcing a debt/judgment, and where to get that information. Some
limited information is available for free through the Internet. The
difficult cases require much more, however. There is some public
record information that is available through Lexis-Nexis. There is
also the more restricted information that is available by subscription through the limited-access service known as Accurint. Accurint
digs much deeper than Lexis-Nexis does, and apparently uses access to databases that have confidential information. Sometime a
private investigator is used to dig even deeper into information that
will be useful in enforcing a judgment.
Should a creditor pursue debt enforcement in a down economy?
If the creditor can afford to do so, I think the answer is generally:
Yes. A debtor might not have the ability to pay right now, but they
probably also do not have the ability to contest the lawsuit either.
A resulting judgment can be enforced later when the economy improves even if it cannot be enforced right now.
Stephen G. Opperwall is a Certified Specialist in Creditor’s Rights
Law and his practice areas include Creditors Rights and Remedies,
Debt Collection, and Business and Commercial Litigation. His offices are located at 4900 Hopyard Road, Suite 100, Pleasanton
and you can reach him by telephone at (925) 417-0300 and by
email at steve.opperwall@comcast.net.

Suppose the defendant is willing to sign a promissory note and
deed of trust securing his or her payment obligations. And suppose
the client is willing to accept the promissory note and deed of trust
as security for payment. And suppose that the Deed of Trust is
intended to encumber the Defendant’s home. Further suppose that
the defendant is married.
Here’s where the interesting part arises.
If the Defendant signs a deed of trust in his or her name alone, but
if title is presently held in the name of both the Defendant and the
Defendant’s spouse, is the Deed of Trust enforceable by the Client,
and if so, to what extent?
Here are the options:
A. The Deed of Trust is enforceable, but only as to the
Defendant’s community property interest in the property, or;
B. The Deed of Trust is enforceable as to the entire property
on the basis that the Defendant spouse was entitled to
exercise management and control of the community
property of both spouses; or
C. The Deed of Trust is can be avoided entirely; or
D. None of the above
If your answer to the foregoing was C, then you might have read
footnote 3 in the case of Boquilon v. Beckwith (1996) 49 Cal. App.
4th 1697, 1703 where the Court of Appeal directly states that “it
is unlikely that [such a] deed of trust would [be] valid or effective.”
Witkin is more to the point, and cites Droeger v. Friedman, Sloan &
Ross (1991) 54 Cal. 3d 26 for the principle that the lien of such a
deed of trust may be entirely avoided. See 11 Witkin, Summary of
California Law, 10th ed. Community Property §148. The authority
for invalidating such a lien is found at Family Code §1102(a).
What this means is that one spouse, acting alone, cannot validly
sell or encumber the community’s home. This principle is true even
if the home consists of personal property instead of real property.
Family Code §1100(c).
However, a different result occurs if one of the spouses signs a
deed of trust to secure attorney fees in connection with a dissolution. California family law expressly provides that such an
encumbrance by one spouse acting alone is allowable. Family
Code §1102(e).		
The Law Office of Robert B. Jacobs provides legal services in the areas
of Construction, Business, and Real Estate Law. The office is located in
Pleasanton, California. The foregoing article is not a complete treatment
of the subjects discussed. Comments can be sent to Robert B. Jacobs at
Bob7@RBJLaw.com.

MEMBERS ADVERTISING
FOR RENT

FUNNIES

Law Office Space for Rent at Hacienda Business Park ~ Pleasanton

Immediately available for rent: one large, convenient first-floor office and one
staff workstation. Office location in the Hacienda Business Park at SE corner
of Stoneridge and Willow Drives. Rent includes phone system, utilities, DSL
internet access, shared client reception, kitchen facilities, conference rooms,
onsite copier/scanner/printer, facsimile, shredder, postage meter and access to
Westlaw online. 3-blocks from BART and 3-blocks from the Courthouse.
Peaceful, serene and friendly.
Share office space with AV rated business law firm. Rent price/term negotiable.
CALL Jennifer at 925.463.9600 x248

Pleasanton office for rent at Signature Center.

Share space with estate attorney James J. Phillips.
Call or email him at mail@jamesjphillips.com 463-1980.

ATTORNEY SERVICES
DIGITAL TRANSCRIPTION AVAILABLE
Need a pleading typed up quickly? Need an Attachment to Judgment typed
up right away? Have correspondence that just can’t wait? Dictate from the
comfort of your office or home -- download it from your computer to mine!
Over 27 Years Experience | Quick Turn-Around Time | References Available
Member of LAVLPA | CONTACT: LIZ PRISTIA at (925) 980-0950 or
EMAIL: lpristia@comcast.net

ANNOUNCEMENTS

THE OTHER BAR
Free confidential assistance to lawyers, judges, paralegals and law students
with substance abuse problems. Weekly Other Bar 12-Step Meetings are held
in many areas, and others are being established. For times and locations, or
to start a meeting in your area, contact the number or website below.
Provider of Certified MCLE Instructors
Confidential Hotline: (800) 222-0767 • www.otherbar.org

REFERRALS
PERSONAL INJURY REFERRALS REQUESTED
Over 25 years experience representing injury victims. Practice dedicated solely
to Personal Injury. Each client given prompt, courteous attention. Please call
Mark V. Murphy, Attorney, we have both Antioch and San Ramon Offices
Call 925-552-9900.
Referrals sought for: Debt collection,
judgment enforcement, creditors’ rights cases
Pleasanton attorney. Fully experienced in all aspects of debt collection cases,
creditors’ rights cases, judgment enforcement, and related matters. We succeed
in enforcing judgments and debts where others fail. Designated a Certified
Specialist in Creditors’ Rights (American Board of Certification). Designated
a Super Lawyer of Northern California (Law & Politics Magazine). Also
experienced in complex business litigation and complex commercial litigation. More than 27 years of civil litigation experience. Free initial telephone
consultation. Call Stephen G. Opperwall at (925) 417-0300, or e-mail to
steve.opperwall@comcast.net
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Any EACBA member wishing to place a classified ad
in the Flim Flam may do so for no charge by emailing cynthia@brownlawcpa.com. Ads will be published
on a space available basis and a publication date cannot
be guaranteed. Ads for law office related materials will
have publication priority.
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Executive Director
Pat Parson

Board of Directors
Katharine F. Hooker
President
Patricia Turnage
Vice President/Program Chair
Doris Hale Slater
Treasurer
Josh Reed
Secretary
Steven R. Sherman
Past President
Thomas G. Borst
Membership
Cynthia L. M. Brown
Flim Flam Editor

The question on everyone’s mind is now where to dine in downtown
Pleasanton now that the Pleasanton Hotel is gone? Look no further
– Main Street has many European-style gems with outdoor sidewalk
seating – especially Casa Madrid.
Casa Madrid offers authentic Spanish Cuisine like tasty tapas and authentic Paella that reflect the regional influences in Spain, as
well as standard local favorites like seafood, pasta, and steak. Its lunch menu offers a variety of salads and sandwiches in addition
to the entrée selections.
Eating at Casa Madrid is like taking a trip to Europe without spending thousands of dollars and enduring a 13-hour flight. It is a
cozy restaurant with indoor and outdoor tables, rustic paintings, and small tables with white tablecloths. The outdoor tables are
perfect for mild weather to people watch and admire historic Main Street. On weekends you can enjoy live jazz music performed
by an instrumental jazz duo who play the guitar, saxophone, flute, and clarinet.
Upon being seated we were served with European-style peasant bread with balsamic vinegar and olive oil. Casa Madrid has a
selection of beers, local wines, Spanish wines, teas, Sangria, coffees and soft drinks. I am not a fan of Sangria, although I hear that
Casa Madrid makes a good one. Instead, I ordered a full-bodied Tempranillo from Spain, which was delightful.
We tried several tapas. The Rollitos de Berenjena (Stuffed Eggplant) were wonderful - eggplant, thinly sliced and filled with a
blend of Feta cheese. The Calamari were fresh, sliced into rings, fried and served with a mild roasted red pepper aioli. The Prawns
in Garlic were a perfect companion for the bread - prawns braised in wine and garlic and served with a rich lobster tomato sauce.
I also tried the Tortilla Española, which is like a thick omelet of potato, onion and egg, cooled and served in two wedge slices. I
lived for a summer in Spain as a host student, and biting into the Tortilla sent me back there in a heartbeat.
Also recommended to try are the lamb and Paella. The Pincho de Cordero, which is lamb tenderloin, thinly sliced, marinated
with fine herbs and cooked on skewers, is tender and filling. The Paella Valenciana is a hearty, saffron rice dish filled with chorizo,
clams, mussels, shrimp, scallops and chicken. The vegetables sides that come with the entrees are simple.
Perfect for Valentine’s Day, Casa Madrid offers a sumptuous Spanish Love Cake for dessert. The Love Cake is a four-layer yellow
cake sprinkled with rum. It has a vanilla and chocolate filling, and is topped with a home made diary cream icing; a Europeanstyle Boston Cream Pie. There is also a chocolate layer cake for chocoholics, and dessert wines, among other things.
The staff is very attentive and friendly. The meal can be pricey if you order a lot of tapas. Tapas are priced at $5-10, with dinner
entrees in the $10-$25 range.

~ Jennifer E. Henry, Esquire
Lozano Smith • 2000 Crow Canyon Place, Suite 200 • San Ramon, CA 94583 • (925)302-2010
Eastern Alameda County Bar Association
c/o – Law Offices of Cynthia L. M. Brown
6200 Stoneridge Mall Road, Suite 300
Pleasanton, California 94588
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